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This dissertation is a mixed-method, socio-legal study of First Amendment issues and 
social practices surrounding free expression and harm in high-conflict speech environments, such 
as ongoing political protests. Scholarly literature and case law on harmful speech makes clear 
that context is crucial for courts to understand the relative harms and values associated with 
speech in such environments. The outcome of a court’s contextual analysis can profoundly 
impact the outcome of a case involving allegedly harmful speech that falls at the borderlines of 
First Amendment protection. However, American courts have not articulated clear frameworks 
for conducting contextual analysis. Thus, lower courts have used an array of contextual factors, 
often implicitly and in ways that fail to grasp aspects of context that are critical for participants 
who engage daily in persistent, heated ideological debate in high-conflict environments.  
Using legal analysis and ethnographic field methods, this dissertation studies how courts 
conduct contextual analysis in true threats and incitement cases and how participants who engage 
daily in pro-and-anti-abortion advocacy at a local clinic use context to determine whether and to 
what extent speech causes harm. The findings in this dissertation reveal that courts and 
participants frame important aspects of context and harm in dramatically different ways. The 
apparent gaps between courts’ collective knowledge and the social knowledge of participants 
have important implications for how courts might choose to conduct contextual analysis and 
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consider harm in true threats and incitement cases in the future. Based on a comparative analysis 
of the cases and the ethnographic findings, this dissertation proposes that courts adopt a 
contextual analysis framework that considers the following non-exhaustive list of contextual 
factors when deciding true threats or incitement cases: 1) the social context surrounding speech 
(particularly the relationship between the parties and the speaker’s intent); 2) speech’s historical 
context; 3) the medium of expression; and 4) the speech’s linguistic context. This dissertation 
concludes that the proposed framework would provide clarity and rigor to contextual analysis, 
which is crucial in all cases in which courts must work to determine whether speech loses First 








To my participants: This project would not have been possible without you. I am forever in your 
debt. I hope that a small portion of that debt has been paid through a faithful, though admittedly 
imperfect, account of your experiences. 
 
To readers: “It’s easy to confuse what is with what ought to be, especially when what is has 
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THE CHALLENGE OF CONTEXTUAL ANALYSIS IN  
HARMFUL SPEECH CASES 
 
In 1969, the United States Supreme Court decided two cases — Watts v. United States1 
and Brandenburg v. Ohio2 — that laid the foundation for the true threats and incitement 
doctrines, respectively. The doctrines are important First Amendment constructs that guide 
courts in categorizing speech as protected or unprotected based on its value and the harm it 
allegedly causes.3 The doctrines have helped define the limits of protected ideological and 
political discourse in the American system of free expression. 
Courts use the true threats doctrine to distinguish protected ideological or political speech 
from speech that threatens harm to targeted individuals or groups. In Watts v. United States, the 
Court emphasized that the First Amendment requires courts to view a statement in its full context 
to distinguish crude or violent political hyperbole from a true threat.4 In the 2003 Supreme Court 
case Virginia v. Black, Justice Sandra Day O’Connor wrote that true threats “encompass [] 
statements where the speaker means to communicate a serious expression of intent to commit an 
act of unlawful violence to a particular individual or group.”5 Aside from explaining that true 
                                                 
1 Watts v. United States, 394 U.S. 705 (1969). 
 
2 Brandenburg v. Ohio, 395 U.S. 444 (1969). 
 
3 William Funk, Intimidation and the Internet, 110 PENN ST. L. REV. 579, 592 (2006). 
 
4 Watts, 394 U.S. at 707-08. 
 
5 Virginia v. Black, 538 U.S. 343, 359-60 (2003). 
 
 2 
threats encompass such statements, the Court has never clearly defined “true threat” or set forth a 
clear test for identifying and assessing the contextual factors courts must consider in true threats 
cases.   
A few months after Watts, the Court laid out the incitement doctrine in Brandenburg v. 
Ohio.6 The Court affirmed the principle that “the constitutional guarantees of free speech and 
free press do not permit the State to forbid or proscribe advocacy of the use of force or other 
illegal activity except where such advocacy is directed to inciting or producing imminent lawless 
action and is likely to produce such action.”7 When applying the Brandenburg incitement test, 
courts assess context to determine whether speech is likely to cause those to whom it is directed 
to engage in the specific illegal conduct advocated by the speaker, thus distinguishing the speech 
from protected abstract ideological advocacy and stripping it of First Amendment protection.8  
Since the inception of the true threats and incitement doctrines, courts have attempted to 
clarify the boundary between violent speech that serves an ideological or rhetorical function and 
violent speech that either threatens serious harm or incites others to commit acts of violence.  
Courts have struggled with that task, in part because of the difficulty of determining what are the 
legally important elements of the context surrounding speech. The United States Supreme Court 
has never directly laid out guidelines for contextual analysis under either doctrine. Under both 
                                                 
6 Brandenburg, 395 U.S. at 447.  The Court in Virginia v. Black also reaffirmed the Brandenburg test and its 
definitions of illegal advocacy and incitement. Black, 538 U.S. at 359. 
 
7 Brandenburg, 395 U.S. at 447.  The Court affirmed in Brandenburg that constitutional protections extend not only 
to “mere advocacy” but also to “abstract teaching of the moral propriety or even the moral necessity” of violence, 
which are constitutionally distinguishable from the narrow category of speech that would qualify as incitement. Id. 
at 448 (citing Noto v. United States, 367 U.S. 290, 297 (1961)). 
 
8 Rodney A. Smolla, Should the Brandenburg v. Ohio Incitement Test Apply in Media Violence Tort Cases?, 27 N. 
KY. L. REV. 1, 14 (2000) (“[I]t was obvious once again that the context of violent protest was the nucleus of the 
Court’s analysis [in Brandenburg].”); see Hess v. Indiana, 414 U.S. 105, 109 (1973) (concluding that free speech 
cannot be circumvented by charges for disorderly conduct unless there is evidence that the speaker's words were 
intended to incite impending unrest). 
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the true threats and incitement doctrines, lower courts enjoy tremendous flexibility to determine 
which aspects of a social setting, including its history, the language and symbols used, the 
speaker’s identity and intent, and the relationships between participants, they will use to decide 
whether speech is protected or unprotected under the First Amendment. While the Supreme 
Court has reaffirmed that true threats and incitement remain distinct constitutional doctrines,9 
they can become merged in fact. 
Complex social settings and Internet-mediated environments have been particularly 
problematic for courts.10 For example, media law scholar Clay Calvert argued that courts should 
pay closer attention in true threats cases than they currently do to the variables that make up 
complex social contexts surrounding nontraditional forms of speech such as non-mainstream 
artistic expression.11 Constitutional scholar Kenneth Karst similarly argued that the central 
question in true threats cases — the true meaning of the speech — is tied directly to how courts 
evaluate context, which “extends far beyond the speaker’s literal words.”12   
Context is also critically important — and sometimes problematic — in incitement cases.  
For example, media law scholar Lyrissa Lidsky argued: “[S]peech that is [] ‘harmless’ in its 
original context…can spur violent reactions when conveyed outside that context. The Internet in 
                                                 
9 See Black, 538 U.S. at 359. 
 
10 For example, in United States v. Bagdasarian, 652 F.3d 1113 (9th Cir. 2011), the court split over how to interpret 
the social media context of violent speech that criticized then-presidential candidate Barack Obama. The majority 
argued that the fact the comments were made to a financial message board weakened their threatening nature. Id. at 
1121. The dissent vehemently disagreed and argued that the social context and history of violence against political 
figures made up the relevant context for analyzing violent speech. Id. at 1126-27.  See also, Funk, supra note 3 at 
592 (explaining how anonymity changes the meaning and intimidating nature of speech, especially on the Internet); 
Caleb Mason, Framing Context, Anonymous Internet Speech, and Intent: New Uncertainty about the Constitutional 
Test for True Threats, 41 SW. L. REV. 43, 74 (2011) (explaining the importance of courts determining the context 
for speech uttered in complex social spaces such as Internet platforms).  
 
11 Clay Calvert, Emma Morehart & Sarah Papadelias, Rap Music and the True Threats Quagmire: When Does One 
Man's Lyric Become Another's Crime?, 38 COLUM. J.L. & ARTS 1, 5, 21 (2014). 
 
12 Kenneth L. Karst, Threats and Meanings: How the Facts Govern First Amendment Doctrine, 58 STAN. L. REV. 
1337, 1359 (2006). 
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general and social media in particular amplify the potential for speech to cause violence.”13 The 
scholarly literature on the evolution of the true threats and incitement doctrines suggests that 
context matters more than ever as speakers continue to communicate through non-traditional 
media. Contextual analysis thus remains a key, but under-explored, factor in resolving cases 
involving ideologically motivated, violent expression in high-conflict social environments.14   
The well-known anti-abortion advocacy case, Planned Parenthood v. American Coalition 
of Life Activists,15 illustrates the important role assessment of context plays in cases involving 
ideologically motivated violent expression. The defendants in Planned Parenthood (the 
“ACLA”) published a website and a series of “WANTED” posters that reported personal 
information about abortion-providing physicians, proclaimed the physicians to be “WANTED” 
for crimes against humanity, and reported which physicians had been harmed or killed because 
of their professional activities.16 In a 2002 decision, the United States Court of Appeals for the 
Ninth Circuit divided sharply over the interpretation of the context surrounding the ACLA’s 
advocacy and whether the First Amendment protected ACLA’s speech.   
Based in part on its view of the historical context of the WANTED posters and the 
website — past violence associated with anti-abortion advocacy and the murders of three 
abortion-providing physicians — the majority found that ACLA’s speech amounted to true 
threats of violence.17 The dissent, however, viewed the context of the speech differently and 
                                                 
13 Lyrissa Lidsky, Incendiary Speech and Social Media, 44 TEX. TECH. L. REV. 147, 148-49 (2011). 
 
14 As with all normative issues in the law, one can debate whether constitutional guidelines for assessing context 
should be applied through especially flexible balancing standards or clear-cut rules.  See Jules Lobel, The Preventive 
Paradigm and the Perils of Ad Hoc Balancing, 91 MINN. L. REV. 1407, 1414 (2007).   
 
15 290 F.3d 1058 (9th Cir. 2002). 
 
16 Id. at 1065-66. 
 
17 Id. at 1078, 1086. 
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argued that ACLA’s anti-abortion advocacy deserved full constitutional protection despite its 
references to violence.18 Dissenting Judge Alex Kozinski argued that ACLA’s speech, when 
viewed in its social context, amounted to a forceful but constitutionally protected appeal to the 
physicians to cease providing abortions.19 “Because context matters,” Judge Kozinski wrote, “the 
statements could reasonably be interpreted as an effort to intimidate plaintiffs into ceasing their 
abortion-related activities.”20  
The majority and dissent in Planned Parenthood both based their contextual analyses on 
the 1982 Supreme Court decision in NAACP v. Claiborne Hardware,21 which similarly involved 
public, ideologically motivated violent rhetoric. During a boycott of white-owned businesses in 
Mississippi, Charles Evers, the NAACP’s Mississippi chapter field secretary, spoke to a crowd 
of several hundred proclaiming, “If we catch any of you going in any of them racist stores, we’re 
gonna break your damn neck.”22 Alleging that Evers and the NAACP had used illegal threats of 
violence to interfere with their businesses, the stores sued for damages and injunctive relief from 
the boycott.23  The Court found that Evers’s speech was protected political hyperbole and not a 
true threat or incitement of violence.24  
Writing for the majority in Claiborne Hardware, Justice John Paul Stevens addressed the 
relationship between context, violent speech, and public debate: 
                                                 
18 Id. at 1090 (Kozinski, J., dissenting). 
 
19 Id. at 1092. 
 
20 Id. at 1090. 
 
21 458 U.S. 886 (1982) 
 
22 Id. at 902. 
 




[U]tterance in a context of violence can lose its significance as an appeal to reason and become 
part of an instrument of force…. Still it is of prime importance that no constitutional freedom, 
least of all the guarantees of the Bill of Rights, be defeated by insubstantial findings of fact 
screening reality….25 Strong and effective extemporaneous rhetoric cannot be nicely channeled in 
purely dulcet phrases. An advocate must be free to stimulate his audience with spontaneous and 
emotional appeals for unity and action in a common cause.26 
 
Justice Stevens’s rationale echoed a central theme of both the true threats and incitement 
doctrines: the First Amendment requires courts to identify and assess the context surrounding a 
statement to distinguish protected appeals for political action from illegal threats or incitement. 
When assessing violent speech in protest settings, courts must be careful not to ignore social 
reality.   
Claiborne Hardware did not provide clear guidance to the Planned Parenthood court, 
however. Constitutional scholar Steven Gey argued that the divergent interpretations of the facts 
in Planned Parenthood stemmed from the judges’ divergent readings of the context surrounding 
the speech in Claiborne Hardware, which demonstrates how subtle differences in a court’s view 
of context can impact the protection afforded to political and social dissent.27 The majority in 
Planned Parenthood framed the context in Claiborne Hardware primarily in terms of harm: 
“there was no context to give speeches (including the expression ‘break your neck’) the 
implication of … directly threatening unlawful conduct.”28 The Planned Parenthood dissenters 
framed the context of the speech in Claiborne Hardware in terms of its public and political 
attributes and downplayed the history of actual violence that surrounded the boycott.29 
                                                 
25 Id. at 923-24 (quoting Milk Wagon Drivers v. Meadowmoor Dairies, Inc., 312 U.S. 287 (1941)). 
 
26 Id. at 928. 
 
27 Steven G. Gey, The Nuremberg Files and the First Amendment Value of Threats, 78 TEX. L. REV. 541, 543 (2000) 
(hereinafter Gey, The Nuremberg Files). 
 
28 Planned Parenthood of the Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058, 1073 (9th Cir. 
2002). 
 
29 Id. at 1111 (Kosinski, J., dissenting). 
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Importantly, the dissenters said the majority failed to conduct the deep contextual analysis 
required by Claiborne Hardware to determine that context converted the defendant’s core, 
protected speech into unlawful threats or incitement.30  
Flexible contextual analysis can create problems in the true threats and incitement 
doctrines when interests in political dissent and harms associated with violent speech are 
balanced against one another. According to Gey, the Court’s heavy emphasis on one aspect of 
context in Claiborne Hardware — the public nature of the speech — did not account for the 
speech’s violent character or context that indicated that black citizens who violated the boycott 
were reasonably likely to be harmed.31 Gey argued the Court’s view of context in Claiborne 
Hardware, which prioritized the context of the speech itself over the broader context of 
politically motivated violence, “undermine[d] any attempt to punish the speech of [] speakers 
who employ the language of threats to make a political point.”32  
Contextual analysis is important in other areas of the law that involve harms.  For 
example, a robust literature on context in the law of privacy emphasizes the importance of 
understanding the socially specific norms that people create in information-sharing 
relationships.33 In cases involving crimes perpetrated on the basis of race or gender bias, courts 
                                                 
30 Id. at 1092, 1097 (Kosinski, J., dissenting). 
 
31 Gey, The Nuremberg Files, supra note 27 at 551-52. Gey pointed out that the district court in the Planned 
Parenthood case “offer[ed] no guidelines or reference points or even, in the ACLU manner, a laundry list of 
[contextual] factors to be taken into consideration.” Id. at 583.    
 
32 Id. at 549.  The court’s approach to context had the perverse result of presumptively protecting speech under the 
incitement doctrine that caused the exact harm the true threats doctrine was designed to address.  Id. at 552 (“The 
speech was protected despite the fact that Mr. Evers used explicitly threatening language, despite the fact that this 
language was used in the charged atmosphere of a small town where several acts of violence had already occurred, 
and despite the fact that those identified and threatened by Mr. Evers in his speeches had good cause to take the 
threats seriously.”) 
 
33 See Helen Nissenbaum, Privacy as Contextual Integrity, 79 WASH. L. REV. 119 (2004); Andrew Gilden, 
Cyberbullying and the Innocence Narrative, 48 HARV. C.R.-C.L. L. REV. 357, 384 (2013) (exploring how context 
determines limits of victims’ public and private lives in cyberbullying cases); Woodrow Hartzog, Website Design as 
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frequently assess the surrounding social context to draw conclusions about the perpetrators’ 
culpability.34   
The true threats and incitement doctrines raise important questions about how courts 
resolve cases that involve complex issues of context in environments that involve high-conflict 
ideologically motivated expression.35 For participants in heated ideological debates, context is 
used to make sense of speech that straddles the line between a First Amendment protected 
ideological statement and an unprotected threat of harm. Context greatly impacts how courts and 
participants in ideological conflicts characterize speech practices,36 articulate harms, assess 
values, and interpret meaning.37 Context is also crucial in understanding social settings where 
violent speech is used to make ideological assertions.38  
The two-fold purpose of this dissertation is to explore how courts and participants in 
high-conflict speech environments characterize the context of ideologically motivated harmful 
speech, and to propose a framework that courts can use to more clearly and thoroughly analyze 
context in harmful speech cases. This is important because, as illustrated above, judges’ 
interpretations of context surrounding ideologically motivated violent speech dramatically 
                                                                                                                                                             
Contract, 60 AM. U. L. REV. 1635, 1638 (2011) (explaining the importance of context in crafting and interpreting 
implied promises between operators and users of websites). 
 
34 Allison Marston Danner, Bias Crimes and Crimes Against Humanity: Culpability in Context, 6 BUFF. CRIM. L. 
REV. 389, 415 (2002). 
 
35 See John Rothchild, Menacing Speech and the First Amendment: A Functional Approach to Incitement That 
Threatens, 8 TEX. J. WOMEN & L. 207, 207 (1999). 
 
36 For the purposes of this dissertation, “speech practices” include an array of behaviors, uses of language, symbols, 
and activities that make up the context in which the speech is uttered.  Speech practices include words, picketing 
activities, physical proximity between speakers and listeners, use of online or offline media, use of violent rhetoric, 
and direct or indirect forms of speech. 
 
37 The importance of speech practices will be addressed in a review of the sociological scholarly literature. The 
importance of harms, values, and meaning is primarily addressed in the legal scholarly literature. See Literature 
Review, infra. 
 
38 KENT GREENAWALT, SPEECH, CRIME, AND THE USES OF LANGUAGE 43 (Oxford Univ. Press, 1989). 
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impact the First Amendment protections afforded to speech, or not, in true threats and incitement 
cases.   
This dissertation uses a two-part methodology to address how courts and participants in 
high-conflict expression environments characterize context associated with high-conflict speech.  
First, this dissertation uses legal analysis to examine how courts in true threats and incitement 
cases have used context to reach conclusions and to describe the context surrounding speech in 
the recitation of facts and the case dicta.39 Second, this dissertation uses ethnographic field 
methods40 to explore a high-conflict anti-abortion protest site where participants frequently 
experience potentially harmful, violent, or menacing ideologically motivated speech. The 
research generated using these two methods will suggest some ways courts can better understand 
and analyze context in true threats and incitement cases. 
High-conflict speech environments 
The term “high-conflict speech environments”41 is used throughout this dissertation to 
describe social settings where allegedly harmful, ideologically motivated verbal conflicts take 
place regularly between opposing ideological groups. Sometimes speech is directed to passersby 
not engaged in debate, but the conflict in such spaces primarily surrounds the active, 
ideologically motivated disputes between groups. Because ideologically motivated speech in 
                                                 
39 Overall, this dissertation takes an ethnographic approach to the law.  The ethnographic approach views legal cases 
as important sources for legal rules and doctrines, but also suggests that cases reveal how legal authorities view the 
social world.  See Timothy Zick, Cross Burning, Cockfighting, and Symbolic Meaning: Toward a First Amendment 
Ethnography, 45 WM. & MARY L. REV. 2261 (2003). 
 
40 Ethnographic field methods, such as field interviewing and participant observation, require the researcher to “get 
close” to research subjects and key social sites to observe and understand them.  ROBERT M. EMERSON, RACHEL I. 
FRETZ & LINDA L. SHAW, WRITING ETHNOGRAPHIC FIELDNOTES (Univ. of Chicago Press, 2d ed., 2011).  
 
41 The high-conflict speech environment construct does not exist in literature or law per se, but it is grounded in the 
case law that governs allegedly harmful speech and public expression. See, e.g., Terminiello v. Chicago, 337 U.S. 1 
(1949) (involving conflict between a speaker and a hostile crowd); Virginia v. Black, 538 U.S. 343 (2003) 
(involving a public cross-burning); Snyder v. Phelps, 562 U.S. 443 (2011) (involving picketing at a military funeral 
that caused emotional distress). 
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high-conflict speech environments may take many forms and serve many functions, such speech 
is not easily categorized as threatening or inciting.42 Therefore, context is important in such 
spaces because it helps participants determine the dominant meaning of speech and understand 
the boundaries of expressive freedom.  
While ideological opposition among social actors is a key attribute of a high-conflict 
speech environment, ideological speech in such environments often does not look or sound like 
traditional political debate. Ideologies manifest in myriad verbal, symbolic, and performative 
speech practices, which in context can create or communicate meanings among experienced 
actors that are not evident to outsiders, especially those who adopt a narrow view of speech that 
contributes to the “useful exchange of ideas.”43 Participants in high-conflict speech environments 
may attach value to certain speech and speech practices that is not evident to outsiders.44 For 
example, during preliminary research for this dissertation, field notes captured a moment when a 
group of abortion clinic protesters encircled a volunteer patient escort and chanted: “You will 
feel the blood. You will feel the blood.” Conversations with other patient escorts revealed that 
anti-abortion advocates frequently use symbolic references to the blood of Jesus Christ to make 
their ideological point and to compel volunteers to leave the clinic. To a person unfamiliar with 
                                                 
42 See Kent Greenawalt, Criminal Coercion and Freedom of Speech, 78 NW. U.L. REV. 1081, 1095 (1983) (stating 
that “[c]onstitutional rules of protection cannot be based on purely formal distinctions among modes of utterance 
that are inattentive to the way the communications actually function.”); Rothchild, supra note 35 at 223 (identifying 
“menacing speech” as a type of speech that does not clearly meet the test for true threats or incitement because it 
blends the harms of the former with the form of the latter). 
 
43 Robert Justin Lipkin, The Quest for the Common Good: Neutrality and Deliberative Democracy in Sunstein's 
Conception of American Constitutionalism, 26 CONN. L. REV. 1039, 1041 (1994); see CASS R. SUNSTEIN, THE 
PARTIAL CONSTITUTION 319-20 (1993) (suggesting that restricting protected expression to the “useful exchange of 
ideas” risks limiting protection to speech that meets status quo definitions of usefulness). 
 
44 One possible value at work in high-conflict speech environments are the extensively theorized but understudied 
concepts of the expressive self and autonomy during conflict. See Brian C. Murchison, Speech and the self-
realization value, 33 HARV. C.R.-C.L. L. REV. 443 (1998). 
 11 
Christian mythology and the rhetoric of evangelical anti-abortion advocacy, however, the 
reference to blood might have connoted a threat of violence.  
The high-conflict speech environment studied in this dissertation will be explained in 
detail in Chapter Four of this dissertation. For now, suffice it to say that high-conflict speech 
environments often involve speech that straddles the line between protected and unprotected 
speech. Whether that speech is protected depends on context.45 Indeed, constitutional scholar 
Kenneth Karst has argued that First Amendment scholarship has failed to fully appreciate the 
role of social facts — the values, norms, and social structures that determine how speech is 
interpreted — in creating doctrine.46 Court opinions generally include only a skeletal 
representation of the facts.47 Much lies beneath. Karst’s view suggests that free speech 
scholarship would benefit from rigorous investigation of high-conflict speech environments, 
important aspects of which legal doctrines may obscure or ignore, using rigorous social science 
methodologies.48 High-conflict speech environments are ripe for empirically testing assumptions 
about harmful speech and ideological expression. This dissertation aims to examine the many 
facets of one of these important social contexts where First Amendment freedoms are implicated 
and tested.   
                                                 
45 First Amendment scholar Frederick Schauer has warned that scholars overemphasize borderline cases. Frederick 
Schauer, Out of Range: On Patently Uncovered Speech, 128 HARV. L. REV. F. 346, 352 (2015) (hereinafter Schauer, 
Out of Range) (stating “the cases that do wind up in the Supreme Court are the skewed sample of only those disputes 
as to which opposing parties holding mutually exclusive positions each believe they have a chance of prevailing. 
And these disputes are systematically, and almost inevitably, those on the borderline.”). 
 
46 See generally Karst, supra note 12. 
 
47 Id. at 1367. 
 
48 Eugen Ehrlich, an innovator in the sociology of law movement, drew attention to the “living law” and social 
constraints that guide behavior.  The “living law,” Ehrlich wrote, is “the law that dominates life itself, even though it 
has not been printed in legal propositions.” EUGEN EHRLICH, FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF LAW 
493 (1936). Living law exists in the interaction between legal documents and observations of daily life whether law 
explicitly controls or not. Id.; Mathieu Deflem, SOCIOLOGY OF LAW: VISIONS OF A SCHOLARLY TRADITION 91 (2008) 
(discussing generally Eugen Ehrlich’s work). 
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Public demonstrations at abortion clinics constitute quintessential high-conflict speech 
environments. Following the United States Supreme Court’s landmark 1973 Roe v. Wade 
decision,49 which recognized a woman’s constitutional right to terminate a pregnancy, anti-
abortion advocates organized grassroots efforts to picket abortion clinics and expose the 
identities of abortion-providing physicians.50 Perhaps unsurprisingly, given the history of 
violence in American politics,51 clinics and physicians became targets of both violence and 
violent advocacy among extreme anti-abortion advocates.52 The dispute surrounding abortion 
remains one of the most persistent ideological battlegrounds in American politics.53 As the 
scholarly commentary on the Planned Parenthood case illustrates,54 anti-abortion advocacy often 
involves the gray areas between free expression and serious harm that are common in high-




                                                 
49 410 U.S. 113 (1973). 
 
50 See DANIEL K. WILLIAMS, DEFENDERS OF THE UNBORN: THE PRO-LIFE MOVEMENT BEFORE ROE V. WADE (2015); 
CAROLE JOFFE, DOCTORS OF CONSCIENCE: THE STRUGGLE TO PROVIDE ABORTION BEFORE AND AFTER ROE V. WADE 
(1996). 
 
51 See HOWARD ZINN, A PEOPLE’S HISTORY OF THE UNITED STATES: 1492-PRESENT 74, 487 (Harper, 2005).  
 
52 After Dr. David Gunn, an abortion provider, was killed during a public anti-abortion protest, Congress passed the 
Freedom of Access to Clinic Entrances (“FACE”) Act (18 U.S.C. § 248), making it a federal crime to injure, 
intimidate, or interfere with those seeking to obtain or provide reproductive health care services. FEDERAL BUREAU 
OF INVESTIGATION, FREEDOM OF ACCESS TO CLINIC ENTRANCES, available at https://www.fbi.gov/about-
us/investigate/civilrights/face (last visited Oct. 1, 2017); see Joanne Kirchner, Threatening Abortion Providers, 
Inciting Violence, or Exercising First Amendment Rights? Chapter 486 Takes A Precarious Stand, 38 MCGEORGE 
L. REV. 159, 160 (2007).  FACE was the federal law at issue in the Planned Parenthood case. Planned Parenthood 
of Columbia/Willamette, Inc. v. Am. Coal. of Life Activists, 290 F.3d 1058 (9th Cir. 2002). 
 
53 See Katie Rucke, Abortion Debate Continues 40 Years After Roe v. Wade, MINTPRESS NEWS (Feb. 6, 2014), 
http://www.mintpressnews.com/scottie-nell-hughes/178947. 
 
54 See, e.g., Gey, The Nuremberg Files, supra note 27; Jennifer Elrod, Expressive Activity, True Threats and the 
First Amendment, 36 CONN. L. REV. 541 (2004); Joshua Azriel, The Internet and Hate Speech: An Examination of 
the Nuremberg Files Case, 10 COMM. L. & POL’Y 477 (2005). 
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Conceptual framework: field theory 
This dissertation utilizes sociological field theory55 as a unifying concept to study the 
importance of context in high-conflict speech environments. Field theory is a sociological theory 
that explains the actions of social groups according to their social position, deeply ingrained 
social practices, and their access to useful resources.56 Field theory explains how social actors 
use routine group practices to create institutions (fields), maintain institutional stability, or 
achieve social change.57 Both court opinions and anti-abortion protest environments are social 
fields that will be studied in this dissertation. Although texts such as court opinions are not 
physical sites of social practice, they qualify as social fields under sociologist Pierre Bourdieu’s 
oft-cited, broadly inclusive field concept because they are the structured, patterned results of 
legal training, protocol, and culture.58 The social actors studied in this dissertation are pro-choice 
and anti-abortion advocates at a clinic where demonstrations and verbal conflicts over abortion 
rights occur almost daily. The study site will be described in detail in Chapter Four of this 
dissertation. The routine practices of social actors in fields such as abortion clinic demonstrations 
are important because they evince how conflicting groups understand the context of speech in 
                                                 
55 Field theory examines how individuals and groups use power, social skills, and resources to navigate social 
interactions, develop meaning, exercise rights, and sustain or thrive in competition with other social actors. See John 




57 See Neil Fligstein, Social Skill and the Theory of Fields, 19 SOCIOLOGICAL THEORY 105 (2001); Neil Fligstein & 
Doug McAdam, Toward a general theory of strategic action fields, 29 SOCIOLOGICAL THEORY 1, 3 (2011); Paul 
DiMaggio & Walter Powell, The Iron Cage Revisited: Institutional Isomorphism and Collective Rationality in 
Organizational Fields, 48 AM. SOCIOLOGICAL REV. 147 (1983); JOHN W. MEYER & W. RICHARD SCOTT, 
ORGANIZATIONAL ENVIRONMENTS (Harvard Univ. Press, 1983); ROBERT AXELROD, THE EVOLUTION OF 
COOPERATION (2006); PIERRE BOURDIEU & LOIS WAICQUANT, INVITATION TO REFLEXIVE SOCIOLOGY (Univ. of 
Chicago Press, 1992). 
 
58 Pierre Bourdieu, The Force of Law: Toward A Sociology of the Juridical Field, 38 HASTINGS L.J. 805, 806-07 
(1987) (hereinafter Bourdieu, The Force of Law). See also Michael Stevenson, The cybercultural moment and the 
new media field, 7 NEW MEDIA & SOC. 1088, 1092 (2016) (discussing magazines like Wired and Fast Company as 
subfields in a larger new media field that emerged in the 2000s around the development of Web 2.0). 
 
 14 
volatile social environments59 and the importance of context to participants being able to 
understand social structures and determine the harmful and benign meanings of speech.60 
Fields are interactive and contentious social environments.61 Field theory suggests that 
social actors, classified as either incumbents or challengers,62 act strategically and in relation to 
one another63 to jockey for social position in disputed spaces.64 Bourdieu posited that skillful 
social actors create “rules of the game” or conventional wisdom of the field (what he called 
“doxa”)65 to exert force upon social challengers.66 Bourdieu also asserted that when normalized 
                                                 
59 Ann Swidler, What anchors cultural practices, in THE PRACTICE TURN IN CONTEMPORARY THEORY (Theodore R. 
Schatzki, K. Knorr-Cetina & Eike von Savigny, eds., Routledge, 2015); Nick Couldry, Theorising Media as 
Practice, 14 SOC. SEMIOTICS 115, 127 (2004).  Field theory can also attune researchers to ways that actors use social 
skill or social capital to harm or benefit others in the social structure.  See Pierre Bourdieu, The Forms of Capital, in 
CULTURAL THEORY: AN ANTHOLOGY 81-93 (Imre Szeman & Timothy Kaposy, eds., Wiley-Blackwell 2d ed., 2011). 
 
60 See ANTHONY GIDDENS, THE CONSTITUTION OF SOCIETY: OUTLINE OF THE THEORY OF STRUCTURATION 281-82 
(Univ. of California Press, 1984). Pierre Bourdieu used the term habitus to describe routine practices imbedded in 
social settings.  The habitus is made up of “the habitual, patterned ways of understanding, judging, and acting which 
arise from our particular position as members of one or several social ‘fields.’” Pierre Bourdieu, The Force of Law, 
supra note 58 at 811; see generally, PIERRE BOURDIEU, OUTLINE OF A THEORY OF PRACTICE (Cambridge Univ. 
Press, 1977).  According to Bourdieu, the habitus reproduces a group’s essential qualities, which facilitates social 
stability over time. MICHAEL GRENFELL, BOURDIEU: KEY CONCEPTS 100 (Stocksfield: Acumen, 2008). 
 
61 NEIL FLIGSTEIN & DOUG MCADAM, A THEORY OF FIELDS 12 (2012). 
 
62 Id. at 13 (“Incumbents are those actors who wield disproportionate influence within a field and whose interests 
and views tend to be heavily reflected in the dominant organization of the strategic action field…. Challengers, on 
the other hand, occupy less privileged niches within the field and ordinarily wield little influence over its operation. 
While they recognize the nature of the field and the dominant logic of incumbent actors, they can usually articulate 
an alternative vision of the field and their position in it.”). 
 




65 Pierre Bourdieu, Dynamics of Fields, in CONTEMPORARY SOCIOLOGICAL THOUGHT: THEMES AND THEORIES 179-
81 (Sean P. Hier, ed., Canadian Scholars’ Press, 2005). For example, Bourdieu suggested that in the field of law, 
legal practitioners use their acquired expertise to forcefully exclude outsiders and reinforce class distinctions. 
Bourdieu, The Force of Law, supra note 58 at 842. See also, Jack M. Balkin, Critical Legal Theory Today, in ON 
PHILOSOPHY IN AMERICAN LAW (2008) available at 
http://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?article=5623&context=fss_papers (hereinafter Balkin, 
Critical Legal Theory) (arguing that legal power structures enable the values and ideals of powerful groups to 
dominate cultural practices). 
 
66 Bourdieu, The Force of Law, supra note 58 at 811-12. 
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among participants in a field of social action, doxa dramatically impact social behaviors and 
guide the meanings field participants derive from conflict.67  
Understanding the relationships between context, routine practices, and rules of the game 
in a high-conflict speech environment is important because shared meanings in society (e.g. 
whether speech is mutually understood by participants as harmful or valuable) are often 
determined by how groups understand and interact in context.68 Ideological groups — whether 
aligned or competing — are bound together by the shared meanings, assumptions, and 
characterizations of their social practices.69 In the study of high-conflict speech environments, it 
is important to understand how participants in related fields use ideologically motivated speech 
and action to exert control over — or do harm to — one another.70   
However, ideological meaning is not always clear. Cultural philosopher Slavoj Žižek 
cautioned that the term “[i]deology can designate anything from a contemplative attitude… to an 
action-oriented set of beliefs,”71 thereby making ideology a difficult subject to isolate and study 
without close attention to social practice. The ideological importance of speech may not be self-
evident to outsiders, such as judges or adversarial speakers, especially if the speech is facially 
menacing. Žižek suggested that even supposedly self-evident social meanings involve complex 
                                                 
67 Id.  
 
68 Fligstein & McAdam, supra note 61 at 13. 
 
69 Mustafa Emirbayer & Ann Mische, What is Agency?, 103 AM. J. SOCIOLOGY 962, 978 (1998). Emirbayer and 
Mische understood Bourdieu’s theory of ideology and social practice to mean “that social actors develop a set of 
preconscious expectations about the future that are…strategically mobilized in accordance with the contingencies of 
particular empirical situations.” Id. 
 
70 See RODNEY BENSON, BOURDIEU AND THE JOURNALISTIC FIELD (Polity, 2005) (explaining Bourdieu’s position 
that when field actors engage in strategic social action, they exert force on related fields). 
 
71 Slavoj Žižek, Introduction, in MAPPING IDEOLOGY 3-4 (Verso, 1994). 
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social practices that are tied to ideology in ways that are not obvious.72 Therefore, studies of 
ideological meaning must take into account social practice and vice versa. Field theory provides 
a framework for exploring how ideologies, meaning, and value, which are at the heart of First 
Amendment inquiry, manifest through social practices that may not be clearly expressive or 
exhibit self-evident meaning.73  
Bourdieu’s approach to fields, as described by communication scholars Tony Schirato 
and Jen Webb, is important: “Subjects in and of a field are shaped, constrained and disposed 
towards thoughts and actions through their immersion in, and their incorporation of, the 
procedures, rituals, mechanisms, capital, explicit and implicit rules, and values of the field.”74  
One important theme of field theory is that the substance of society, and of ideological social 
groups, is revealed in the deeply ingrained and contextualized practices of social actors. The 
social practices of speakers in high-conflict speech environments have great significance for 
understanding how speech is understood in those fields and the extent to which the law of free 
expression reflects those understandings. Yet these important aspects of social practice are not 
discussed explicitly in the literature on free expression.   
The positivist-leaning frameworks that dominate the First Amendment literature aim to 
objectively determine what the law is rather than investigate the social interactions that take 
place in environments impacted by the law of free expression.75 Legal positivism asserts that 
legal principles can be discovered objectively by assessing and then applying the internal logic of 
                                                 
72 Id. at 11 (“[F]acts never speak for themselves, but are always made to speak by a network of discursive devices.”).  
For Zizek, the term “discursive devices” refers to patterned behaviors that are important in social discourse because 
they give structure to ideology. 
 
73 Michael Moriarty, Ideology and literature, 11 J. POL. IDEOLOGIES 43, 51 (2006). 
 
74 Tony Schirato & Jen Webb, Bourdieu’s Notion of Reflexive Knowledge, 12 SOC. SEMIOTICS 255, 261 (2002).  
 
75 Brian Leiter, Legal Realism and Legal Positivism Reconsidered, 111 ETHICS 278, 286 (2001). 
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the common law.76 To legal positivists, the structure and function of social environments are 
entirely separate concerns that do not fall within the realm of legal inquiry.77 Positivist legal 
studies appear to deemphasize underlying social contexts that dictate the limits of free expression 
in high-conflict speech environments. 
 This dissertation’s conceptual framework builds upon law and society theorist Lawrence 
Friedman’s view that law “cannot be specifically marked off from the rest of the social world.”78 
Law sets formal rules for free expression in society, but it also shapes, channels, and restrains 
social action and uses of power.79 Legal systems are important fields of social interaction, and 
legal norms are important tools for social actors.80 Before drawing normative conclusions about 
what the law of free expression ought to be, the law of free expression should be understood as a 
social phenomenon. Field theory contributes to that understanding by addressing the contextual 
factors that shape social interactions in sites such as high-conflict speech environments. Field 
theory frames this dissertation’s study of how courts and speakers have characterized harms, 
values, speech practices, and meaning in high-conflict speech environments, all of which are 




                                                 
76 Steven J. Burton, Ronald Dworkin and Legal Positivism, 73 IOWA L. REV. 109, 117 (1987). 
 
77 Id. at 112. 
 
78 Lawrence Friedman, The Law and Society Movement, 38 STAN. L. REV. 763, 767 (1986). 
 
79 See Balkin, Critical Legal Theory, supra note 65 (arguing that law and legal norms are integral to how groups use 
power in society). 
 
80 See Friedman, supra note 78 at 764-65 (1986); Balkin, Critical Legal Theory, supra note 65. 
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Contribution to interdisciplinary legal scholarship 
Interdisciplinary scholarship has made inroads in the legal academy, but such research 
remains sparse in the First Amendment literature.81 Law and society scholar Douglas Vick 
suggested that tension exists between doctrine-focused legal scholars and interdisciplinary legal 
scholars: “Many interdisciplinarians perceive doctrinalists to be intellectually rigid, inflexible, 
and inward-looking; many doctrinalists regard interdisciplinary research as amateurish dabbling 
with theories and methods the researchers do not fully understand.”82 The tension, Vick argued, 
stems primarily from competing beliefs about the purpose of legal scholarship and 
interdisciplinary scholarship’s role in advancing the legal profession.83 Unlike the humanities or 
social sciences, the legal academy and law schools tend to ignore methodological growth.84   
Legal research tends to focus heavily on positivist doctrinal concerns,85 such as how law 
applies to non-traditional facts, whether legal texts are internally consistent, and how the law 
should be modified to deal with such problems.86 Doctrinal legal scholars often focus narrowly 
                                                 
81 See Matthew D. Bunker & David K. Perry, Standing at the Crossroads: Social Science, Human Agency and Free 
Speech Law, 9 COMM. L. & POL’Y 1 (2004); Stephen M. Feldman, An Arrow to the Heart: The Love and Death of 
Postmodern Legal Scholarship, 54 VAND. L. REV. 2351, 2372 (2001) (“Moreover, for what it's worth, 
interdisciplinary legal scholarship is not unique to the postmodern era. As is commonly known, many American 
legal realists, drawing extensively on the empirical social sciences, engaged in interdisciplinary scholarship during 
the 1930s.”). 
 
82 Douglas W. Vick, Interdisciplinarity and the Discipline of Law, 31 J. L. & SOC. 163, 164 (2004). 
 
83 Id; see also, Lisa Webley, Qualitative approaches to empirical legal research, in THE OXFORD HANDBOOK OF 
EMPIRICAL LEGAL RESEARCH 10 (P. Cane & H.M. Kritzer eds., 2010) (“The apparent reluctance of empirical legal 
researchers to use non-legal documents as sources of data may in part be explained by the many differing 
conceptions of what constitutes appropriate method and about the reliance that can be placed on documents as 
sources of data.”). 
 
84 Reza Banakar & Max Travers, Introduction, in THEORY AND METHOD IN SOCIO-LEGAL RESEARCH (Banakar & 
Travers, eds., Bloomsbury, 2005). Banakar and Travers also found that socio-legal researchers rarely have 
background training in the social sciences. Id. 
 
85 MATTHEW D. BUNKER, CRITIQUING FREE SPEECH: FIRST AMENDMENT THEORY AND THE CHALLENGE OF 
INTERDISCIPLINARITY 185 (2001). 
 
86 See Leiter, supra note 75 at 285-86. 
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on understanding precedent.87 Interdisciplinary legal research, on the other hand, uses 
methodologies from disciplines such as sociology to critique law or to address non-doctrinal 
social problems through legal structures.88 Only a small fraction of legal research is 
interdisciplinary, but some legal scholars see value in interdisciplinary legal scholarship that 
incorporates sociological methods.89    
The interdisciplinary legal scholarship that does exist often uses qualitative methods to 
examine how legal systems function.90 For example, John Conley and William O’Barr used 
qualitative interviews and participant observation to create typologies of litigation and 
adjudication styles in small-claims courts.91 Their ethnographic study demonstrated a gap 
between the judicial and social understanding of how truths are established in court and 
suggested some ways that structures of the judicial field and judges’ routine practices impact 
outcomes in small-claims cases.92 In another interdisciplinary study, Clark Cunningham studied 
the lawyer-client relationship, the criminal justice process, and racism through the lens of critical 
                                                 
87 Bunker, supra note 85 at 185. 
 
88 See Michael Heise, Brown v. Board of Education, Footnote 11, and Multidisciplinarity, 90 CORNELL L. REV. 279, 
307 (2005). Interdisciplinarity also arises in law practice when litigants introduce social science to urge courts to 
take notice of social facts or the likely implications of a decision in a particular case. Id.; Clay Calvert, Matthew 
Bunker & Kimberly Bissell, Social Science, Media Effects & the Supreme Court: Is Communication Research 
Relevant after Brown v. Entertainment Merchants Association, 19 UCLA ENT. L. REV. 293 (2012). 
 
89 Cultural legal scholar Jack Balkin has argued that legal research can incorporate sociological methodologies that 
help explain how the law works without changing the fundamentals of the legal profession or methodologically 
“colonizing” legal scholarship.  Jack M. Balkin, Interdiscplinarity As Colonization, 53 WASH. & LEE L. REV. 949, 
952, 970 (1996). 
 
90 See e.g., Stephanie Davidson, Way Beyond Legal Research: Understanding the Research Habits of Legal 
Scholars, 102 LAW LIBR. J. 561 (2010). 
 
91 JOHN M. CONLEY & WILLIAM M. O’BARR, RULES VERSUS RELATIONSHIPS: THE ETHNOGRAPHY OF LEGAL 





ethnography.93 According to Cunningham, conventional legal representation, where the lawyer is 
the sole advocate, minimizes the litigant’s voice in the official record.94 Cunningham’s, and 
Conley and O’Barr’s ethnographic field studies exemplify how sociological, qualitative research 
can inform important issues in mainstream legal scholarship.95   
Media law scholar Matt Bunker has argued that methodologically and theoretically 
diverse empirical approaches enhance First Amendment scholarship.96 Bunker argued that 
interdisciplinary research should pursue a balance between inductive and deductive research 
practice in which “the theorist [tests] every part of the entire structure in relation to every other 
part.”97 Bunker explained that both doctrinal and theoretical First Amendment research traditions 
could benefit from empirical studies that test assumptions about free expression in society.98   
This dissertation uses interdisciplinary methods to bridge areas of law and sociology that 
are concerned with the relationship between social context and allegedly harmful expression. 
The qualitative methods used in this dissertation compare how participants in a high-conflict 
speech environment characterize the harms, values, and meaning surrounding the speech 
                                                 
93 Clark D. Cunningham, The Lawyer As Translator, Representation As Text: Towards an Ethnography of Legal 
Discourse, 77 CORNELL L. REV. 1298 (1992).  
 




96 Bunker, supra note 85 at 55, 65. 
 
97 Id. at 189.  Bunker used the term “wide reflective equilibrium” to explain the balance point between “top-down” 
and “bottom-up” legal theory. Id at 185. “Top-down legal theory generally begins with some indubitable (to the 
theorist) premise, value, or insight,” followed by deductive exploration of that theoretical component through 
examination of primary legal texts. Id. at 189. “Bottom-up” legal theory is basic doctrinal scholarship that 
thematically analyzes texts to explain judicial behaviors and decision-making in a given legal context. Id. 
 
98 Id. at 193.  Law scholars Stephen Gottlieb and David Schulz captured the spirit of Bunker’s argument regarding 
empiricism in First Amendment theory when they wrote of tolerance theory: “There has not been an adequate 
discussion of the evidence regarding the relationship between tolerant attitudes and the interpretation of the First 
Amendment…. [The] First Amendment requires a firm understanding of the social processes necessary to 
democracy.” Stephen E. Gottlieb & David Schultz, The Empirical Basis of First Amendment Principles, 19 J. L. & 
POL. 145, 149 (2003). 
 
 21 
practices they encounter with how courts characterize salient harms, values, and meaning 
surrounding speech practices involved in true threats and incitement cases. Ultimately, this 
dissertation reveals that context is paramount for courts and participants attempting to understand 
allegedly harmful expression. Specifically, this dissertation explains how crucial a well-
developed understanding of social context is to making sense of speech in high-conflict 
environments. This research should enable courts to better understand — and thus better protect 
— speakers in high-conflict social environments who sometimes use allegedly harmful 
expression to express views on political and social life.  
LITERATURE REVIEW 
The scholarly literature related to true threats and incitement99 stresses the importance of 
the underlying context of allegedly harmful speech, how to characterize that context, and the 
contextual issues scholars say courts should consider when applying the true threats and 
incitement doctrines.100 Scholars have also addressed how the true threats and incitement 
doctrines apply to non-traditional media environments. Generally, the two doctrines are 
addressed separately, as they will be in this literature review. The legal literature also includes 
theoretical scholarship on various value-based and harm-based justifications for protecting or 
proscribing certain types of speech. As will be discussed below, the scholarly arguments 
supporting value-based and harm-based justifications for protecting or proscribing allegedly 
                                                 
99 This dissertation will address only the true threats and incitement doctrines because, although they are by no 
means the only doctrines that address harmful speech, they lie directly at the intersection of harm and public 
advocacy.  They have also been central to the case law surrounding public abortion advocacy and claims of harm. 
The harm-based fighting words doctrine and the related class of epithets known as “hate speech” are important, but 
they will not be addressed in this dissertation. Fighting words are “personally abusive epithets which, when 
addressed to the ordinary citizen, are, as a matter of common knowledge, inherently likely to provoke violent 
reaction.” Virginia v. Black, 538 U.S. 343, 359 (2003). 
 
100 Issues of context abound in doctrinal analyses of true threats and incitement. The Supreme Court has clearly 
stated that context is important to distinguishing protected speech from unprotected speech under the First 
Amendment. See Black, 538 U.S. at 346. 
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harmful speech often involve issues of how to interpret speech in context. The legal literature on 
the context of harmful speech in true threats and incitement cases, and the theoretical legal 
literature on harms and values associated with First Amendment protection, both will be 
reviewed here to illustrate the gap in the literature that this dissertation addresses.   
True threats doctrine and issues of context 
Writing for the Supreme Court’s majority in the 2003 true threats case Virginia v. Black, 
Justice Sandra Day O’Connor asserted that judges deciding true threats cases must be careful not 
to “ignor[e] all of the contextual factors that are necessary to decide whether a particular 
[threatening act] is intended to intimidate.”101 Justice O’Connor’s language reinforces the point 
that context is critical in deciding true threats cases.102 The scholarly literature on true threats 
addresses three main issues related to the overarching issue of context identified by Justice 
O’Connor. The first issue is the level of intent the prosecution must prove to show that a 
defendant communicated a true threat. The second issue is how meaning is discerned from the 
context surrounding threatening language. The third issue is how the true threats doctrine applies 
in non-traditional media environments. 
There is currently a circuit split over whether, under the First Amendment, the true 
threats doctrine requires courts to apply an objective or a subjective standard of intent in true 
threats cases.  Under the objective test, a statement amounts to a true threat if a reasonable 
person would interpret the threat in context to be an expression of the intent to do harm to 
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another person.103 Under the subjective test, a statement amounts to a true threat if it is both 
objectively threatening and the speaker-defendant intended the statement to be understood by the 
recipient as a threat of bodily injury.104   
The scholarly literature is similarly split. Many scholars suggest that the Court in Black 
indeed introduced a subjective intent requirement to the true threats doctrine.105 Others are 
skeptical and maintain that Black requires nothing more than showing that the language is 
objectively threatening.106 Scholars also suggest that the Court provided no additional guidance 
in its most recent true threats case, Elonis v. United States, decided in 2015, regarding the level 
of intent required to prove that a defendant made a true threat.107 The standard for intent is 
important because if the speaker’s subjective experiences and interpretations of his or her own 
message are relevant when applying the true threats doctrine, the speaker’s understanding of 
context is also critically important. 
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Some scholarly literature has drawn from the literature on semiotics (the study of 
meaning-making)108 to develop arguments about the importance of understanding the 
relationships between context and social meaning in cases that involve allegedly threatening 
communications. Social meaning is created, scholar Lawrence Lessig suggested, by synthesizing 
and sorting through meaning-laden actions, inactions, and symbols in a particular context.109 In 
an article that has been widely cited in the recent true threats literature, Jordan Strauss suggested 
that social meaning is an important but underappreciated aspect of the true threats doctrine.110 
“That the same words will have different meanings in different communities should not be lost 
on anyone,” Strauss wrote, “particularly a court evaluating an allegedly threatening 
communication.”111 Several scholars have asserted that the assignment of meaning in the context 
of threats is inextricably tied to the cultural, historical, and political backgrounds of the parties to 
the communication.112 Similarly, the meaning of threatening language is tied to a speaker’s 
chosen medium of communication.113  
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True threats and non-traditional media 
Legal scholarship often addresses the implications of new technologies for doctrines such 
as true threats.114 The growth of Internet and social media speech platforms and the 
corresponding proliferation of harmful speech in mediated Internet spaces have resulted in an 
explosion of scholarly literature on threats communicated through non-traditional media.115 
Professor Eric Segall dubbed the Internet a “game changer” for the true threats doctrine and 
suggested that courts should be more sensitive to the pervasiveness of the medium used to 
communicate a particular message.116 Other scholars have argued similarly that the media 
environment should be a focal point of true threats analysis.117 They argue that the particular 
communicative attributes of a mediated environment, such as its geographical reach118 or its 
propensity for “going viral,”119 directly impact the level of harm experienced by the targets of 
speech.  
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Legal scholars Nancy Leong and Joanne Morando raised a more fundamental question 
about harmful speech in digital media environments: What does it mean to “communicate” a 
harmful message?120 According to Leong and Morando, “It is important to clearly define 
‘communication’ as it relates to cyberactivity to prevent the all-too-easy comparison to real-
world [] activities.”121 For example, Leong and Morando noted, a gathering on online social 
media platforms for the purposes of cyberharassment is not analogous to a gathering in the 
schoolyard to talk about a person behind his or her back.122 The harms are different, they 
asserted, because of where and how the speech takes place  meaning that the medium matters 
just as much as the speech’s social or historical context.123 Although their article focused on 
cyberharassment, it reinforces a key theme in the true threats literature: The law of harmful 
speech should better account for the ways that non-traditional forms of discourse can do harm 
even without singling out an identifiable target.124 The literature on online threats demonstrates a 
renewed emphasis on studying social context to learn how threats are used to make ideological 
points and cause harms through public discourse. 
Incitement doctrine and issues of context 
The incitement doctrine is usually addressed separately from the true threats doctrine in 
the literature, but the issues discussed are similar, except for the issue of intent.  In the landmark 
Brandenburg v. Ohio case, the Supreme Court held in 1969 that the government does not violate 
the First Amendment by punishing advocacy of illegal activity “where such advocacy is directed 
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to inciting or producing imminent lawless action.”125 Scholars agree that the Court’s use of the 
phrase “directed to” means that the defendant must subjectively intend to incite illegal action or 
violence,126 so unlike in the true threats literature, the doctrinal issue of intent appears to be 
settled in the literature on incitement. 
One issue with which scholars do grapple is how First Amendment doctrine should 
address speech that uses incitement-style language, such as urging others to participate in illegal 
or violent acts, in a way that causes fears that are commonly associated with threats.127 Professor 
Lyrissa Lidsky cautioned that the emergence of violent advocacy in complex contexts such as 
social media has caused courts to expand the true threats doctrine and apply it to cases that 
traditionally would have been considered cases of incitement.128 That happens because courts do 
not have clear frameworks for dealing with incitement-style language that induces fear. 
Scholars disagree over whether the First Amendment protects indirect, implicitly 
threatening statements imbedded in abstract calls for violence.129 This is especially true in social 
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environments where third-party intermediaries,130 such as the many users who interact with — 
and redistribute speech to — others in mediated environments, affect how speech is interpreted 
and therefore whether it is likely to be considered harmful.131 Professor John Rothchild has 
suggested that the rigid classifications that dominate the harmful speech doctrines should be 
reassessed to account for how communication actually functions in the relevant segment of 
society.132 Rothchild suggested that prioritizing analysis of function over form would resolve the 
uncertainty caused by menacing speech in public, mediated environments.133 Scholars agree that 
context is critical not only to determining whether the speech is protected, but also to 
determining which legal framework should apply to allegedly harmful speech that does not fit 
squarely within the true threats or incitement framework.134   
Incitement and non-traditional media  
The scholarly literature on incitement has also dealt with issues of context, how context 
contributes to social meaning, and how the incitement doctrine applies in non-traditional media 
environments. Lidsky argued that Brandenburg’s imminence requirement fails to address the 
“incendiary capacity of social media.”135 According to Lidsky, social media users can spur 
unlawful conduct over vast distances as if the communication is taking place in close proximity 
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and in real time even when that is not the case.136 Lidsky argued that the law of incitement fails 
to adequately address how highly contextualized incitement-style language is understood in 
networked media environments.137 Lidsky also made the important point that the incitement 
doctrine assumes (without support) that audiences to violent public advocacy are not inherently 
susceptible to violence.138 This means that speakers who advocate violence are rarely held liable 
under the incitement doctrine because there is almost always time for audiences to deliberate and 
decide whether to act on the speaker’s urging.139 The literature on the relationship between 
abstract incitement-style language, context, and harm has not been well developed.  Although 
Internet scholar Margot Kaminski has argued that there is no empirical support for the 
proposition that abstract, public Internet advocacy creates harms of a different kind or greater 
degree than advocacy in traditional environments,140 some scholars maintain that online media 
environments foment harmful extremism and mob behavior.141  
According to Professor William Funk, harmful Internet speech does not fit squarely 
within existing media-focused constitutional paradigms.142 He pointed out that harmful Internet 
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speech is more permanent than traditional communication143 and that sometimes speech’s 
meaning can be obscured as it spreads through the vastness of the Internet.144 These issues are 
analogous to the contextual issues to be explored in this dissertation. They support jurisprudence 
in which courts scrutinize the social reality of speech-related harms rather than hold onto 
assumptions about prototypical forms of public advocacy and harmful speech to determine what 
amounts to valuable dialogue under the First Amendment.  
Value-based justifications for protecting speech 
Two strands of value-based First Amendment theory suggest that the First Amendment 
protects only speech and expressive acts that either produce socially desirable outcomes or have 
inherent value.145 These are known as consequentialist and non-consequentialist theories of First 
Amendment protection, respectively.146 The distinctions between consequential and non-
consequential values contemplated by this body of theory are not always clear, however.  
Speech, like all social practices, serves a plurality of values,147 making it difficult to determine 
where the intrinsic value of a speech act ends and its consequentialist value begins.148 Value-
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based rationales for protecting speech often appear to be contradictory. Ordinary acts, such as 
setting fire to a flag, are considered valuable because they have been deemed by courts to be 
clearly expressive.149 At the same time, courts regularly uphold restrictions on clearly expressive 
materials, such as obscene publications, because they are considered lacking in value.150   
Much of the theoretical free speech literature has focused on articulating the various 
substantive values that can be derived from speech and on theorizing which value — such as the 
discovery of truth,151 self-realization,152 or the contribution to democratic governance153 — 
deserves primacy under the First Amendment.154 One critic of substantive value scholarship, 
Professor Brian C. Murchison, argued that substantive value theorists focus too closely on the 
social goods produced by speech and do not fully appreciate the importance of the speech 
process itself.155 Context is important not only in determining whether speech can be classified 
as harmful in the first place,156 but also whether allegedly harmful speech contributes to the 
production of some social value, and thus warrants First Amendment protection.  
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The literature on the speech process and the substantive values of free expression also 
informs the literature that explores the harms that speech can produce. Professor Erica Goldberg 
pointed out that one challenge with categorizing speech solely on the basis of value is that “the 
harms associated with speech are often inextricably intertwined with speech’s virtues: the ability 
to allow us to reconsider what actually constitutes a harm, to change our perception of harms, 
and to convince others to change their notions of harm.”157 According to Professor Frederick 
Schauer, law should disaggregate the universe of speech-associated harms so that First 
Amendment case outcomes better approximate the empirical realities of harm as experienced in 
the social world.158  
Harm-based justifications for restricting speech  
An ample body of First Amendment scholarship has focused on the theoretical and 
doctrinal bases for classifying speech based on the harm it causes. Indeed, a great deal of speech 
occupies a hazy space between low-value, harmful speech that can be easily regulated, and core 
protected speech such as political hyperbole or social commentary. Much of the scholarship has 
focused on the workability of harm-based distinctions against the backdrop of a First 
Amendment system that “protect[s] speech not because it causes no harm, but despite the harm it 
may cause.”159   
Goldberg observed that courts use “free speech consequentialism” to decide most First 
Amendment cases.160 Free speech consequentialism involves making context-dependent 
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judgments about the harms and benefits that result from speech to determine whether the speech 
is protected.161 Consequentialist balancing does not necessarily produce neat, enduring categories 
of speech.162 Nor does it always accurately capture the harms at issue. Schauer pointed out, “The 
Supreme Court has often been complicit in denying or downplaying the harm-producing capacity 
of speech.”163 Schauer has also concluded that there is no sound harm-based reason to 
distinguish between speech and non-speech acts.164 Speech does not necessarily cause less harm 
than non-speech acts, and the costs of speech-related harms are not necessarily easier to spread 
among citizens.165 According to Schauer, those who are most harmed and least able to secure 
redress typically bear the costs of the First Amendment for the benefit of the majority.166 Some 
critical and feminist legal scholars have similarly criticized harm-based frameworks for First 
Amendment protection for unfairly distributing the damage of harmful speech to minorities in 
society while simultaneously failing to deliver to them the benefits of free expression.167  
Feminist legal scholar Mari J. Matsuda argued that the dominant marketplace theory of free 
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expression, as understood by insiders — judges, for example — fails to appreciate the harms 
borne by racial and gender minorities.168   
In another piece that echoed critical legal scholars’ concerns regarding harmful speech, 
Schauer addressed the importance of courts understanding the empirical reality of speech-
produced harms in First Amendment cases: “[I]t is impossible to evaluate these harms, or even to 
know which harms we are talking about, unless we have a better sense of exactly what kinds of 
harms are at issue, and thus what kind of evidence would bear, one way or another, upon their 
existence and extent.”169 Professor David Han similarly argued that courts should “seek to 
predict, in a more empirical and contextual manner, how the particular targeted audience in 
question would likely or foreseeably process the speech.”170 Han identified two modes of 
analysis — case-specific contextual analysis and generalized scrutiny-based analysis — that 
focus on how audiences interpret allegedly harm-producing speech in context.171 Courts use 
case-specific audience analysis to categorize speech at the borderline of protected categories 
based on how it impacts the audience.172 Courts use scrutiny-based audience analysis to 
determine whether content-based regulations on speech actually produce the desired results 
contemplated by the government regulation at issue.173 Han suggested that courts should pay 
more attention to social, and specifically audience, context in order to improve their collective 
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ability to predict the social costs of allegedly harmful speech.174 Several others scholars have 
similarly suggested that true threats and incitement analysis requires much more extensive 
inquiry into how symbolic and linguistic forms of violent expression are filtered by audiences 
and may signal intended or conventional meanings among social groups.175   
Despite the importance the literature has attached to articulating relationships between 
speech and harm in society, neither traditional nor critical legal scholars have demonstrated 
empirically the harmful effects ideologically motivated harmful speech has on targeted 
individuals or the value that speakers derive from engaging in allegedly harmful speech.176  
Harmful speech is difficult to disassociate from the purely ideological discourse at the First 
Amendment’s core.177 First Amendment scholar Jeffrey Shaman has suggested that the 
relationship between ideological value and harm is uncertain and vacillating especially when 
society’s acceptance of certain kinds of speech shifts based on changing cultural norms.178 Even 
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well-intentioned societies that support free expression balance harms and the value of 
ideologically motivated speech in dramatically different ways.179   
Harm-value distinctions based on forms of speech 
Harm-value distinctions are difficult to make consistently. As constitutional scholar 
Eugene Volokh observed, “One's judgment about the legitimacy of the purposes often depends 
on one's judgment about the view that the speech expresses.”180 Volokh also implied that courts 
are more likely to protect public speech than private speech because they view public speech as 
inherently more valuable, more likely to contribute to valuable discourse, or more likely to 
denote a speaker’s expressive purpose. For example, he explained, in residential picketing cases, 
courts have classified speech based on whether it was aimed at a public audience or a private 
home (a question of form) to determine whether it would be protected by the First 
Amendment.181 Volokh suggested courts use the public-private form distinction to determine 
whether the speaker is attempting to engage in public debate or unlawful direct harassment.182   
Courts’ classifications of form are often directly related to judgments about whether 
harmful speech has any propensity to facilitate the useful exchange of ideas and, thus, whether 
the speech has value.183 According to Gey, in true threats and incitement cases, a court’s view 
                                                 
179 See DAVID P. CURRIE, THE CONSTITUTION OF THE FEDERAL REPUBLIC OF GERMANY 237 (Univ. of Chicago Press, 
1994). 
 
180 Eugene Volokh, One-to-One Speech vs. One-to-Many Speech, Criminal Harassment Laws, and “Cyberstalking,” 
107 NW. U. L. REV. 731, 779 (2013). 
 
181 Id. at 747. 
 
182 Id.  
 
183 The Supreme Court has said that “[t]here are certain well-defined and narrowly limited classes of speech, the 
prevention and punishment of which have never been thought to raise any Constitutional problem.” Chaplinsky v. 
New Hampshire, 315 U.S. 568, 571-72 (1942).  See also, Burton Caine, The Trouble with “Fighting Words”: 
Chaplinsky v. New Hampshire Is A Threat to First Amendment Values and Should Be Overruled, 88 MARQ. L. REV. 
441, 452-53 (2004) (arguing that the preference for speech that involves “useful exposition of ideas” 
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about speech’s valuable content is directly related to its form and “any attempt to regulate one 
will inevitably change the meaning — and reduce the effectiveness — of the other.”184   
To resolve ideologically motivated harmful speech cases, Volokh proposed a framework 
focused on whether the speaker is attempting to participate in discourse.185 Volokh emphasized 
two contextual dimensions of protected social discourse: first, whether the speech was one-to-
one or one-to-many; and second, whether the targeted listener was a willing or unwilling 
recipient of the speech.186 According to Volokh, the First Amendment should strongly protect 
one-to-many speech because one-to-many speech typically involves speech that critiques or 
discusses an important issue or individual in public view for the purposes of persuading an 
assemblage of the public to adopt the speaker’s viewpoint, even when the speaker does not 
explicitly intend that outcome.187 Additionally, the harms caused by such speech are diffuse, and 
the opportunity for listeners to derive value from one-to-many speech is at least incrementally 
more likely than when one-to-one speech is at issue.188 Volokh suggested this is true even when 
listeners are unwillingly subjected to one-to-many speech.189  
Professor David Strauss similarly emphasized the formalist “persuasion principle,” which 
suggests “the government may not restrict speech because it fears, however justifiably, that the 
speech will persuade those who hear it to do something of which the government 
                                                                                                                                                             
unconstitutionally burdens unpopular speakers and unconstitutionally favors government orthodoxy based on 
assumed value of truth-seeking speech).   
 
184 Gey, The Nuremberg Files, supra note 27 at 589. 
 








189 Id. at 751. 
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disapproves.”190 The persuasion principle focuses on whether speech appeals to listeners’ 
rational processes.191 Speech that bypasses rationality, through coercion, fraud, or inducement, is 
not covered by the principle and therefore is not protected.192 Volokh and Strauss suggested that 
so long as speech approximates social discourse, it should be protected despite the ancillary 
harms it causes. One important unresolved issue is how to determine whether speech truly allows 
opportunities for one-to-many discourse or persuasion through rationality. This is a significant 
empirical question with which neither doctrinal nor theoretical legal scholars have grappled. 
Summary: toward an empirical study of context 
A theme that runs throughout the literature on true threats and incitement and the harm-
based and value-based theories of the First Amendment is that free expression involves many 
complex social phenomena whose meaning depends on — and must be understood in — context. 
In true threats and incitement cases, courts use context to decide whether heated ideological 
expression that includes elements of core protected speech, threatening language, and approval 
or advocacy of violence, is nonetheless protected by the First Amendment. A court’s taken-for-
granted assumptions about the context of high-conflict ideological discourse can significantly 
alter how it applies First Amendment doctrine to cases involving violent ideological 
expression.193  
Notably absent from the legal literature, however, is any empirical investigation of the 
relationship between context and harmful speech as articulated by courts or by speakers in high-
                                                 
190 David A. Strauss, Persuasion, Autonomy, and Freedom of Expression, 91 COLUM. L. REV. 334, 334 (1991). 
 
191 Id. at 334-35. 
 
192 Id. at 343. 
 
193 See Karst, supra note 12 at 1356. 
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conflict settings. No published studies have compared the assumptions about harms, values, 
speech practices, and meaning194 built into the true threats and incitement doctrines with the 
realities of the heated social environments in which allegedly harmful speech often takes place.  
This dissertation begins to fill that gap in the literature through qualitative, empirical 
investigation. In doing so, this dissertation explains how courts and speakers characterize harms, 
values, speech practices, and meaning of ideologically motivated expression in high-conflict 
speech environments.  
RESEARCH QUESTIONS 
 This dissertation addresses the following research questions: 
RQ1: How do courts characterize context surrounding potentially harmful speech in true 
threats and incitement cases involving high-conflict speech environments? 
 RQ2: How do speakers, targets, and recipients (together, “participants”) in a high-conflict 
speech environment characterize context surrounding potentially harmful speech in such 
settings? How do these characterizations impact participants’ interpretations of potentially 
harmful speech? 
 RQ3: In what ways, if any, can participants’ characterizations of context in high-conflict 
speech environments help courts in the future more clearly and effectively analyze context in 
true threats and incitement cases? How can contextual analysis be improved to help courts better 
assess speech’s relative harm and value in high-conflict speech environments? 
 
 
                                                 
194 This dissertation focuses on these core concepts because they are four key concepts that have been addressed 
separately in the literature on free expression, the harmful speech doctrines, and sociological field theory, yet, have 
not been studied through an integrated, mixed-methods study design.  
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METHODOLOGY AND LIMITATIONS 
 This dissertation’s methodologies and its limitations are fully described in Chapter Two 
of this dissertation. 
CHAPTER OUTLINE 
Chapter One of the dissertation introduced the importance of context to the true threats 
and incitement doctrines and to high-conflict speech environments such as abortion clinic 
demonstrations. This chapter reviewed the legal literature on context in the true threats and 
incitement doctrines, how the doctrines are applied in non-traditional media environments, and 
how context is related to the theoretical legal literature on justifying protection or proscription of 
speech based on its harm or value. Using the conceptual framework of sociological field theory, 
this chapter suggested that important aspects of context and free expression can be studied using 
interdisciplinary, socio-legal methodology. This chapter also listed the research questions 
addressed in this dissertation. Finally, this chapter outlined the remainder of the dissertation.  
Chapter Two of the dissertation provides a detailed explanation of the methodology used 
in the mixed-method study of context in high-conflict speech environments. Chapter Two 
explains this dissertation’s two-part methodology, which involves qualitative legal analysis of 
true threats and incitement cases, and qualitative ethnographic fieldwork at a high-conflict 
speech environment constituted by ongoing abortion clinic demonstrations. This chapter explains 
how each set of data were analyzed and how the two parts of the methodology were compared 
and synthesized. This chapter also addresses methodological limitations.  
Chapter Three of the dissertation uses legal analysis to address RQ1 and to identify and 
explain trends and patterns in courts’ characterizations of context in cases involving allegations 
of true threats and incitement in high-conflict speech environments. Importantly, this chapter 
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highlights the significance of socio-historical context, which is the characterized by courts 
coupling analysis of historical context with analysis of social context when deciding such cases. 
Chapter Four of the dissertation uses ethnographic field methods to address RQ2 and to 
explain how participants in a high-conflict speech environment (ongoing abortion clinic 
demonstrations) characterize context surrounding potentially harmful speech in such an 
environment. Specifically, this chapter uses ethnographic participant observation, in-depth 
interviews, and focused ethnography to explain how participants characterize important issues of 
context that help them determine when speech acts appear to threaten some form of harm. 
Importantly, this chapter focuses on the importance of social relationships and routine activities 
to making sense of potentially harmful speech in high-conflict speech environments. 
Chapter Five summarizes and synthesizes the results of Chapter Three and Chapter Four 
to address RQ3. Specifically, this chapter compares the results of the legal analysis conducted for 
Chapter Three with the results of the ethnographic fieldwork and qualitative analysis conducted 
for Chapter Four. The discussion explains important similarities and differences between the 
legal and social characterizations of context in high-conflict speech environments. Chapter Five 
discusses the lessons that courts can learn about context that might help them better understand 
free expression in high-conflict speech environments such as abortion clinic demonstrations. It 
proposes that several small doctrinal modifications can help courts more completely and 
effectively analyze speech in true threats and incitement cases. This chapter also suggests several 








This dissertation uses two qualitative methodologies — legal analysis and ethnographic 
fieldwork — in the tradition of interdisciplinary mixed-method research1 to study the importance 
of context in the case law and social practices associated with allegedly harmful speech in high-
conflict speech environments. Although both methods are interpretive, legal analysis and 
ethnographic methods are usually used to pursue vastly different research purposes.2 Legal 
analysis commonly focuses on explaining the nature of legal doctrine, examining doctrinal 
consistency, or explaining how the law applies to certain factual circumstances. Ethnography is 
commonly used to explain the structures and practices underlying social phenomena.   
The paucity of legal research utilizing interdisciplinary methods has created an epistemic 
blind spot3 regarding the relationship between context and the law of free expression. As 
discussed in Chapter One, both the legal literature and sociological literature recognize that 
context is important in many areas of law. Although legal scholars have used sociological 
methods to examine structural issues within frameworks associated with law and society 
                                                 
1 The term “mixed methods” is typically used to describe studies that blend qualitative and quantitative 
methodologies. John W. Creswell, Controversies in Mixed Methods Research, in THE SAGE HANDBOOK OF 
QUALITATIVE RESEARCH 271 (2011). One drawback of the term’s common meaning is that research designs dubbed 
“mixed methods” tend to relegate the qualitative components of a research design to auxiliary or “tack-on” status. 
Id. at 276; see also, SHARLENE NAGY HESSE-BIBER, MIXED METHODS RESEARCH: MERGING THEORY WITH 
PRACTICE 4 (Guilford, 2014). 
 
2 Norman K. Denzin, Moments, Mixed Methods, and Paradigm Dialogs, 16 QUAL. INQUIRY 419, 423 (2010).  
Denzin argued decades ago that qualitative methodologies such as participant observation, case study, and life 
history each involved the use of multiple interpretive strategies. He emphasized that all methods are indeed mixed 
methods. NORMAN K. DENZIN, THE RESEARCH ACT: A THEORETICAL INTRODUCTION TO SOCIOLOGICAL METHODS 
297-313 (1970). 
 
3 Hesse-Biber, supra note 1. 
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scholarship, they have never used such methods to examine how courts and participants 
characterize context in the high-conflict settings commonly involved in true threats and 
incitement cases. This chapter lays out the mixed-method, interdisciplinary research strategy this 
dissertation uses to study characterizations of context in the realms of law and social practice.4   
The materials analyzed in this dissertation include legal opinions issued in true threats and 
incitement cases, field notes collected during ethnographic fieldwork at an abortion clinic, media 
produced by pro-choice and anti-abortion advocates, social media content created by those 
advocates, and transcripts of interviews with abortion clinic protestors and volunteer patient 
escorts.  
Legal analysis of cases 
The legal analysis conducted in this dissertation focuses on the voluminous true threats 
and incitement case law.5 To address RQ1, this dissertation analyzed 32 federal district, 
intermediate appellate, and Supreme Court, cases that have applied the true threats and 
incitement doctrines to speech in high-conflict environments.6 The cases analyzed in this 
                                                 
4 NORMAN K. DENZIN & YVONNA S. LINCOLN, THE SAGE HANDBOOK OF QUALITATIVE RESEARCH xi (2005) 
(“Indeed, multiple kinds of knowledge, produced by multiple epistemologies and methodologies, are not only worth 
having but also demanded if policy, legislation and practice are to be sensitive to social needs.”). 
 
5 The true threats case law stems from the case Watts v. United States.  The incitement case law stems from the case 
Brandenburg v. Ohio. There are 409 federal cases that cite Watts, and 578 federal cases that cite Brandenburg.  
There are thousands of state cases that cite Watts or Brandenburg. To make the analysis manageable and to focus on 
the courts that are most likely to hear cases involving First Amendment challenges to true threats and incitement 
prosecutions, only federal cases were analyzed. The federal case law is also more likely than state case law to 
broadly influence the way courts across the country decide true threats and incitement cases, especially in cases 
involving interstate communications and Internet incitement, which are becoming more common. 
 
6 Cases were identified using the online legal research service WestlawNext, including its proprietary topic indexes 
and search functions. Searches focused on cases in which courts analyzed the true threats doctrine, incitement 
doctrine, or both, in the context of a First Amendment challenge to a legal sanction (i.e. criminal indictment, 
conviction, injunction, or damages award). First, a large sample of cases was collected using all cases that examined 
or discussed Watts v. United States or Brandenburg v. Ohio (Thomson West’s definitions for “examine” and 
“discussion” and its “Depth of Treatment” function guided the case selection). For reasons explained in this chapter, 
the cases were then limited to only federal cases. This method yielded 116 true threats cases and 117 incitement 
cases. Each case was reviewed to determine whether it involved public, purportedly ideologically motivated, and 
allegedly harmful speech. The remaining cases were reviewed according to the methodology explained in this 
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dissertation involved allegedly harmful speech uttered publicly and in the context of ideological 
conflict with another party (i.e. an individual plaintiff or victim or a government actor). Eleven 
of the 32 cases apply either the true threats or incitement doctrine to abortion clinic 
demonstrations. Cases that involve private communications, such as direct threats communicated 
by e-mail, were not analyzed. Such cases do not involve public advocacy or social interaction, 
which are important aspects of high-conflict speech environments. Similarly, incitement cases 
involving third-party tort claims, such as publisher liability for wrongful death (e.g. harms 
asserted to have been caused by people who play violent video games or have read violent 
books), were not analyzed because such cases do not involve any apparent conflict between 
opposing ideological groups.   
The legal analysis used in this dissertation examines how courts have characterized the 
context of speech according to the harms, values, speech practices, and meanings involved in 
each case.  This dissertation’s approach to legal analysis uses the same methodological process 
as traditional doctrinal legal analysis, but it differs from traditional legal analysis in its epistemic 
focus.  Traditional doctrinal legal analysis often uses deduction, analogy, and comparison to 
create knowledge of what the law is or how the law should apply in a particular area.7 Traditional 
doctrinal legal analysis is also used to predict how judges will decide certain types of cases.8  
These aims focus on articulating and evaluating legal rules. This dissertation takes a slightly 
different approach to case law by focusing on what the cases reveal about how judges view the 
context surrounding high-conflict expression and its place in a society that values free 
                                                                                                                                                             
chapter. Using the WestlawNext KeyCite function, each case was updated to determine whether it remains good 
law, has been appealed, or has received any other significant treatment that might alter the analysis or outcomes in 
this dissertation. This also revealed cases that may have been missed during the primary search phase of this study. 
 
7 Ian Dobinson & Francis Johns, Qualitative Legal Research, in RESEARCH METHODS FOR LAW 19 (Mike 
McConville & Wing Hong Chui, eds., 2007). 
 
8 STEPHEN J. BURTON, AN INTRODUCTION TO LAW AND LEGAL REASONING 15-19 (1985). 
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expression. How judges view social context surrounding high-conflict expression is a separate 
issue from how courts articulate doctrine. Doctrine can remain relatively consistent even as 
judges’ characterizations of context change in interesting, patterned ways. Therefore, judges’ 
characterizations of context in true threats and incitement cases must be deeply understood and 
explained prior to addressing doctrinal implications.   
Conducting the legal analysis. The legal analysis used in this dissertation focuses on 
how context is characterized throughout legal opinions, including the recitation of case facts, the 
non-binding dicta, the court’s holding (including its underlying reasoning or rationale), and any 
concurring or dissenting opinions that addressed contextual issues. Each case was read and 
analyzed to reveal how, if at all, the court discussed four key issues of context: harms caused by 
speech, values of the speech at issue or of free speech generally, the speech practices used by the 
speaker, and the court’s interpretation of the speech’s meaning.   
Once the court’s discussion of context was identified, the relevant passages of the case 
were analyzed to determine how, if at all, the court discussed different aspects of context and 
how they relate to one another. For example, each part of an opinion that addressed context was 
analyzed, compared, and contrasted with other discussions of context to reveal salient themes 
related to the court’s broad view of context, how context relates to high-conflict expression, and 
how context was applied to the specific issues in the case to help the court reach a conclusion. 
These findings were also compared to how other courts addressed similar circumstances 
involving high-conflict expression.   
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One specific aim of this dissertation’s approach to legal analysis was to focus on what is 
happening in the court’s discussion of context,9 regardless of whether the court’s account bears a 
clearly significant relationship to doctrine or precedent. As Professor Pauline Kim observed in 
her study of lower court decision-making, “[L]aw has independent normative force” that goes 
beyond mechanical application of precedent.10 Therefore, the social meaning imbedded in 
judges’ accounts of the cases can be just as important as the rules, principles, and tests judges 
articulate.   
Also, Professor Timothy Zick argued that it is important to study the ways that courts use 
cultural and social knowledge in their decisions to make sense of social behaviors such as 
speech:  
Courts need to remove the thumb from the constitutional scale. Fundamentally, how can we know 
whether the government is pursuing [] a “non-speech” or an “anti-speech” interest if we remain 
wholly ignorant of the message, or “meaning effect,” that is intended? It is easy to conclude that 
no message is targeted where none is translated.11 
 
Zick wrote of the lower court’s decision in the First Amendment nude dancing case 
Barnes v. Glen Theatre:12 “The point is that this judge read [the striptease], interpreted it, and 
translated it.”13 Zick’s point appears to be that a court’s non-doctrinal social and cultural 
knowledge shapes how it derives meaning from actions that either are not traditionally viewed as 
                                                 
9 This approach to qualitative research is commonly associated with the grounded theory tradition. See KATHY 
CHARMAZ, CONSTRUCTING GROUNDED THEORY 113 (Sage, 2d ed., 2014). This dissertation’s analytical techniques 
are inspired by Charmaz’s approach to “getting close” to the data. See id. 
 
10 Pauline T. Kim, Lower Court Discretion, 82 N.Y.U. L. REV. 383, 385 (2007) (taking the position that “law 
matters in its own right and that both theoretical and empirical efforts to understand how judges make decisions will 
be enhanced by paying more attention to legal doctrine and legal norms”). 
 
11 Timothy Zick, Cross Burning, Cockfighting, and Symbolic Meaning: Toward a First Amendment Ethnography, 45 
WM. & MARY L. REV. 2261, 2395 (2004). 
 
12 501 U.S. 560, 565-68 (1991) (deciding Miller v. Civil City of South Bend, 904 F.2d 1081 (7th Cir. 1990)). 
 
13 Zick, supra note 11 at 2356.  Lawrence Lessig similarly suggested, “[C]onstructing social meanings is a collective 
activity.” Lawrence Lessig, The Regulation of Social Meaning, 62 U. CHI. L. REV. 943, 1044 (1995). 
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expressive or that clearly express something the court does not understand. Professor Lawrence 
Lessig suggested that understanding how courts use social context to construct meaning “may 
help us see that First Amendment law needs to incorporate social reality… and that changes in 
doctrine will follow this broader account.”14 As described above, the legal analysis used in this 
dissertation examined courts’ characterizations of context separately from case outcomes.  
However, as Chapter Three discusses, legal analysis did reveal some ways that courts’ 
characterizations of context impacted individual case outcomes and revealed aspects of the First 
Amendment true threats and incitement doctrines that are not necessarily obvious from plain 
readings of the cases. Equally important to this dissertation’s purpose was how participants in 
high-conflict speech environments characterized context.   
 Ethnographic fieldwork  
In addition to legal analysis, this dissertation uses ethnographic field methods to address 
RQ2 by studying participants’ characterizations of context in a high-conflict speech 
environment.15 Political communication researcher Laura Meadows observed: “[E]thnography 
can help scholars reconcile normative theory with the realities on the ground, highlighting the 
disconnections between theory and practice and leading researchers toward more nuanced 
understandings.”16 However, legal researchers have seldom used ethnographic field methods.17  
This researcher could not identify any examples of legal research that used ethnography in 
                                                 
14 Lessig, supra note 13 at 1044-45. 
 
15 Approval from the University’s IRB for research ethics was secured prior to beginning ethnographic fieldwork 
and interviews.  
 
16 Laura Meadows, Losing Forward: An Ethnographic Study of the LGBT Movement in North Carolina (2015) 
(unpublished Ph.D. dissertation, University of North Carolina at Chapel Hill) (on file with author). 
 
17 One growth area for ethnography in legal research is constitutional ethnography, a practice that uses ethnographic 
field methods to study how constitutional regimes operate in developing nations. Kim Lane Scheppele, 
Constitutional Ethnography: An Introduction, 38 LAW & SOC'Y REV. 389, 390-91 (2004). 
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conjunction with legal analysis to address doctrinal First Amendment issues. This mixed-
method, socio-legal study of context surrounding allegedly harmful expression is perhaps the 
first of its kind.   
Ongoing, high-conflict abortion demonstrations are ideal sites for a case study that 
examines how social actors characterize harm, value, speech practices, and meaning, which are 
all important issues of context implicated in the case law of true threats and incitement.18 A case 
study, as defined by widely cited qualitative methodologist Robert K. Yin, is an “empirical 
inquiry of a contemporary phenomenon in its real life context” that attempts to determine why 
decisions are made, why actions are taken, what practices are used by groups, and what decisions 
and practices reveal about an important aspect of society.19 A single case is often made up of 
many “nested” cases, which include significant unique events, participant accounts, or separate 
social sites that relate to the overarching case.20 Nested cases are important for deepening a 
researcher’s understanding of the overarching case and developing empirical relationships and 
theory about similar social phenomena.21 To use Yin’s terminology, each protest observed and 
each interview in this dissertation’s case study of high-conflict abortion advocacy amounts to a 
nested case of how speakers characterize context in high-conflict speech environments.  
 
                                                 
18 The ethnographic fieldwork used in this dissertation grew out of pilot ethnographic field projects conducted at an 
abortion clinic located near the researcher’s university. During the pilot fieldwork, it became clear that abortion 
clinic demonstrations often involve the public, ideological conflicts that characterize high-conflict speech 
environments and are frequently reflected in the case law on true threats and incitement. 
 
19 ROBERT K. YIN, CASE STUDY RESEARCH: DESIGN AND METHODS 213 (Sage, 2013). 
 
20 Mario Luis Small, How to Conduct a Mixed Methods Study: Recent Trends in a Rapidly Growing Literature, 37 
ANNUAL REV. SOCIOLOGY 57, 69 (2011). 
 
21 See Mario Luis Small, “How many cases do I need?” On science and the logic of case selection in field-based 
research, 10 ETHNOGRAPHY 5, 20 (2009) (hereinafter Small, How many cases?) (citing MICHAEL BURAWOY, ALICE 
BURTON, ANN ARNETT FERGUSON & KATHRYN J. FOX, ETHNOGRAPHY UNBOUND 281 (Berkeley: Univ. of 
California Press, 1991)). 
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Field observation and focused ethnography 
Sociologists Howard Becker and Blanche Geer argued that ethnographic methods 
produce the “most complete form of sociological datum” because they put the research tool (the 
observer) directly into events as they take place.22 The ethnographic study of context in high-
conflict abortion demonstrations uses Becker’s and Geer’s method of imbedded participant 
observation,23 which is common in sociological ethnographies of social groups that are bound by 
shared ideologies.24  
The primary field site used in this dissertation, which is described in greater detail in 
Chapter Four of this dissertation, is the public space surrounding an abortion clinic where anti-
abortion demonstrations occur. Participants in the site include volunteer patient escorts, anti-
abortion demonstrators, pro-choice counter-demonstrators, passersby, and law enforcement 
officers.25 The researcher observed how participants engaged in expressive activities, responded 
to the speech practices of other groups, and interacted with allies and adversaries.   
                                                 
22 Howard S. Becker & Blanche Geer, Participant Observation and Interviewing: A Comparison, 16 HUMAN 
ORGANIZATION 28, 28 (1967); see also, HOWARD S. BECKER & CHARLES C. RAGIN, WHAT IS A CASE?: EXPLORING 
THE FOUNDATIONS OF SOCIAL INQUIRY (Cambridge Univ. Press, 1992).  
 
23 Edward Schatz, Ethnographic immersion and the study of politics, in POLITICAL ETHNOGRAPHY: WHAT 
IMMERSION CONTRIBUTES TO THE STUDY OF POWER 5 (2009). Participant observation involves the researcher’s 
immersion in an ideological community. Id. Schatz argues that participant observers must develop “ethnographic 
sensibility,” which describes the researcher’s focus on participants’ own meanings of their actions and social 
environments. Id. 
 
24 See PAUL ATKINSON, AMANDA COFFEY, SARA DELAMONT, JOHN LOFLAND, & LYN LOFLAND, HANDBOOK OF 
ETHNOGRAPHY (Sage, 2001); JOHN LOFLAND, DAVID SNOW, LEON ANDERSON & LYN H. LOFLAND, ANALYZING 
SOCIAL SETTINGS: A GUIDE TO QUALITATIVE OBSERVATION AND ANALYSIS (Wadsworth, 4th ed., 2006); Kathleen M. 
Blee, Ethnographies of the far right, 36 J. CONTEMP. ETHNOGRAPHY 119 (2007).  
 
25 Due to serious privacy concerns associated with the health and safety of abortion patients and those who 
accompany them to clinic appointments, the researcher did not directly recruit patients who are currently utilizing or 
have recently utilized the clinic’s services. However, the patient perspective is not wholly absent from this study. 
Several key informants have had an abortion. Their experiences with harmful speech were explored in the in-depth 




Cleavages between groups involved in the abortion debate certainly exist, and they often 
lead to profound hostilities that can affect the researcher’s ability to gain and maintain entrée into 
the political sub-cultures of abortion clinic activism.26 Therefore, in order to learn from the 
different ideological groups represented at the field site, the researcher established relationships 
with key informants on both sides of the abortion debate — a pro-choice clinic patient escort and 
an anti-abortion evangelical street preacher. These two key informants’ views on abortion are as 
divergent as they are deeply held. However, the informants were collegial with one another and 
with the researcher. They evinced enthusiasm about the field study, seemed to understand its 
aims, and invested in the project by committing many hours to sharing background information 
about key actors and the field site with the researcher.   
Although most of the ethnographic data used in this dissertation was collected from the 
researcher’s own observations and interactions with participants during demonstrations, the 
researcher often relied on key informants to explain events that occurred during ethnographic 
fieldwork. The researcher also used a research technique called focused ethnography to better 
understand how online interactions between demonstrators and Internet media impacted 
participants’ characterizations of context surrounding speech at the physical field site and online. 
Focused ethnography. Pro-choice and anti-abortion advocates dedicate substantial time 
and effort to conducting physical demonstrations and counter-demonstrations at the clinic, but a 
great deal of advocacy work and social interaction also takes place online. Pro-choice and anti-
abortion advocates who interact at the clinic share news about the clinic through publicly 
accessible websites, YouTube channels, and quasi-public Facebook groups. Focused 
ethnography is useful for examining the ways such online fields constitute and impact physical 
                                                 
26 Mitchell Duneier, How not to lie with ethnography, 41 SOC. METHODOLOGY 1, 3 (2011) (stating that 
“[f]ieldworkers’ entrée points are usually very consequential for who else they get to know”). 
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fields such as the clinic and vice versa.27 These online fields are crucial extensions of the 
physical field site.  
Sociologist Hubert Knoblauch characterized focused ethnography as intensive, short-term 
data collection and analysis of a range of texts and materials.28 Focused ethnography uses 
multimedia data gathering and data analysis techniques to enhance ethnographic fieldwork.  The 
analysis of texts and media developed by social actors in the field site complements the 
traditional observational methods and unstructured interviews, which are common in 
ethnographic fieldwork.   
Focused ethnography is ideal for studying complex, hybrid online-offline, or multi-sited 
environments, in which the same participants interact in physical and online spaces. The site 
chosen for this dissertation is such a site because participants in the physical field site advocate 
and demonstrate through online sites and social networks. Anti-abortion advocates record many 
of the events at the clinic and post the recordings online. The recordings and online interactions 
therefore constitute important aspects of the social context at the clinic and may help explain 
how protestors make sense of online and offline harms, values, speech practices, and social 
meaning.29 Focused ethnography capitalizes on the public availability of these multimedia texts 
to craft a rich explanation of the physical site and its online extensions in a documented case 
study of context.30      
                                                 
27 Hubert Knoblauch, Focused ethnography, 6 FORUM: QUAL. SOC. RES (Sept., 2005).  
 
28 Id.  
 
29 See Nick Couldry, Theorising Media as Practice, 14 SOC. SEMIOTICS 115, 127 (2004); see also Stuart Hall, 
Encoding/decoding in CULTURE, MEDIA, LANGUAGE 128-38 (1980). 
 
30 Yin, supra note 19. 
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Ethnographic field notes. The primary corpus of data analyzed in the ethnographic 
fieldwork for this dissertation was the assemblage of field notes, jottings, and memos recorded 
by the observer during the ethnography (both traditional and focused). Typically, an 
ethnographic researcher analyzes the field notes qualitatively and articulates the salient themes 
reflected in the data. The analysis in this dissertation was performed by the researcher, but also 
drew on input from the research participants, particularly group leaders. Ethnographers use this 
tactic — mutually participatory analysis — to capitalize on the research participants’ expertise 
about the field site and to counter the researcher’s assumptions and biases.31 In this dissertation, 
participants contributed valuable knowledge and insight about conflicts at the clinic and the 
media produced by other participants.32 The goal of moving flexibly between data gathering and 
analysis was to allow the researcher to craft an understanding of expressive activity in its real life 
context, to hone the research methods, and to better recognize key themes and findings as they 
emerged during the field study. Mutually participatory analysis also helped the researcher assess 
the researcher’s positionality33 and personal biases the researcher brought to bear on the research.  
 
  
                                                 
31 See MITCHELL DUNEIER, SIDEWALK (Farrar, Straus & Giroux, 2000) (conducting an ethnography of unhoused 
men and women who participate in the sidewalk street markets in Greenwich Village, New York); PHILIPPE I. 
BOURGOIS & JEFFREY SCHONBERG, RIGHTEOUS DOPEFIEND (Univ. of California Press, 2009) (conducting an 
ethnography of drug users who live on the streets of San Francisco). 
 
32 Mutually participatory analysis is sometimes associated with sociology in the grounded theory tradition. See 
ADELE CLARKE, SITUATIONAL ANALYSIS: GROUNDED THEORY AFTER THE POSTMODERN TURN (Sage, 2005). Unlike 
strict grounded theory, this dissertation approaches the site with pre-existing theoretical frameworks regarding the 
values and harms of free expression and sociological practice. 
 
33 “Positionality involves being explicit about the groups and interests that the postcritical ethnographer wishes to 
serve, as well as his or her biography.  One’s race, gender, class, ideas, and commitments are subject to exploration 
as part of the ethnography.” George W. Noblit, Reinscribing critique in educational ethnography: Critical and 
postcritical ethnography, in FOUNDATIONS FOR RESEARCH: METHODS OF INQUIRY IN EDUCATIONS AND THE SOCIAL 




To complement the ethnographic participant observation used in this dissertation, the 
researcher interviewed pro-choice and anti-abortion advocates about their experiences with 
ideologically motivated conflict at the abortion clinic and online. The researcher created a 
preliminary interview guide and secured Institutional Review Board (“IRB”) approval for the 
study. As is common in qualitative studies involving ethnography and in-depth interviews, the 
interviews often strayed from the guide depending on how participants characterized important 
issues of context and the specific roles individual interview subjects occupied in the field site. 
Using standard qualitative research practice, the researcher used follow-up questions and probes 
to interview participants in dialogical fashion. These methods encouraged participants to reflect 
on and report their experiences and assessments of important events in the most authentic terms 
participants could muster.34 Proponents of this method admonish ethnographers to work in 
partnership with the research participant and to actively resist substituting their interpretations of 
events for the research participant’s.35   
Following preliminary fieldwork sessions and interviews, the researcher asked key 
informants to help recruit interview subjects. Ultimately, more than 20 participants were 
interviewed in some capacity, although only nine participants met with the researcher to be 
interviewed on the record. The interviews were sequenced and tailored according to the findings 
of preliminary fieldwork and interviews, which helped the researcher identify important 
interview subjects and craft provisional themes.36 To identify those themes, the researcher 
                                                 
34 ROBERT S. WEISS, LEARNING FROM STRANGERS: THE ART AND METHOD OF QUALITATIVE INTERVIEW STUDIES 2-




36 Id. The central research theme for each interview took shape as the researcher came to understand the 
respondent’s experiences with conflict at the abortion clinic. Some central research themes for this project included: 
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preliminarily analyzed each interview before proceeding to the next. The ultimate goal of this 
method of ongoing, sequenced, and tailored analysis was to reach “saturation” around key 
themes and, ultimately, to generate authentic accounts of social phenomena at the clinic.37 For 
example, in this dissertation one important theme was how pro-choice and anti-abortion 
advocates characterized conflicts with others. Interviews were sequenced around this theme by 
seeking interview subjects who had substantial experience with abortion clinic advocacy, and 
thus with conflict, based on the assumption that experienced subjects would likely be able to 
discuss their experiences in detail to reveal how social context impacted the harms, values, 
speech practices, and meanings involved in abortion clinic advocacy. Experienced subjects 
seemed more likely than inexperienced subjects to have developed routine practices for 
managing conflict caused by allegedly harmful speech and to be able to identify other 
experienced advocates to participate in interviews. Of course, participant accounts differed when 
advocates’ interests differed or conflicted. This dissertation reconciled deviations in the 
interview data by seeking corroborating38 accounts from interview subjects and other data (e.g. 
YouTube videos, public Internet posts, and articles analyzed during focused ethnography).   
                                                                                                                                                             
which aspects of context are most frequently used by respondents to interpret speech; how respondents characterized 
context in online versus physical environments; the routines through which respondents tended to respond to 
conflict; how respondents interacted with members of other ideological groups in the site and outside of the site; and 
how respondents interacted with law enforcement. 
 
37 Small, How many cases?, supra note 21 at 28. Glenn Bowen emphasized that the providing clear and convincing 
evidence of how the researcher achieved saturation is an important part of the final analytical report. Glenn A. 
Bowen, Naturalistic inquiry and the saturation concept: a research note, 8 QUAL. RES. 137, 149-50 (2008). By 
clearly documenting the saturation process, a qualitative researcher can mitigate some criticisms typically raised by 
quantitative researchers, such as the size of the sample of interviews and the purportedly non-representative nature 
of the study. Id. 
 
38 Qualitative studies also refer to this method of corroboration as “triangulation.” Triangulation serves a variety of 
research purposes related to validity, moderating researcher bias, and enriching the fullness and accuracy of the 
account. See Bonnie J. Breitmayer, Lioness Ayres & Kathleen A. Knafl, Triangulation in qualitative research: 
Evaluation of completeness and confirmation purposes, 25 IMAGE: J. NURSING SCHOLARSHIP 237 (1993); Uwe 
Flick, Triangulation in Qualitative Research, in A COMPANION TO QUALITATIVE RESEARCH 178 (Uwe Flick, Ernst 
von Kardoff, Ines Steinke, eds., Sage, 2004) (stating, “In social research the term ‘triangulation’ is used to refer to 
observation of the research issue from (at least) two different points.”). 
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Coding the ethnographic materials  
 To code the field data, this dissertation used analytical methods and principles from the 
grounded theory tradition of qualitative sociology.39 In the grounded theory tradition, codes 
(words and phrases that summarize the meaning and significance of segments of data) are 
applied to the data inductively.40 The methods and theory are “grounded” in the sense that the 
hypothesis-generation phase of research does not take place until the researcher’s analysis has 
gotten close to — and become grounded in — the qualitative data. This method contrasts to 
deductive methods of testing hypotheses. 
Grounded theory analysis begins with an initial coding stage and then moves through 
iterative focused coding stages. During the initial coding stage, the researcher analyzes data 
inductively and forms basic codes from the salient attributes of the data and applies the codes to 
the data line by line.41 In focused coding, the researcher creates synthesized theory-driven codes 
or applies the most salient, frequently occurring analytical codes to the entire data set, usually in 
larger chunks.42 Throughout the coding process, the researcher moves between the data, the 
codes, and the literature to develop an account of what the data reveal. The researcher may 
constantly modify codes to capture empirical and theoretical themes in the data. Summarizing 
grounded coding procedures, sociologist Kathy Charmaz explained that initial coding creates the 
                                                 
39 Grounded theory methods “consist of systematic, yet flexible guidelines for collecting and analyzing qualitative 
data to construct theories from the data themselves. Thus, researchers construct a theory ‘grounded’ in their data.” 
KATHY CHARMAZ, CONSTRUCTING GROUNDED THEORY 1 (London: Sage, 2d ed., 2014). This dissertation does not 
employ conventional grounded theory because it brings pre-existing legal and social constructs to the data rather 
than allowing the theoretical to emerge entirely from the collected qualitative materials. However, grounded 
theory’s flexibility was indispensable to this project. 
 
40 Id. at 113. This does not mean that the researcher rejected pre-ordered research frameworks for the data. Initial 
sensitizing concepts were important for the researcher to determine where the inquiry should begin but not forecast 
where it should end. Id. at 30. 
 





“bones of [the] analysis” while focused coding sorts, synthesizes, and integrates the assemblages 
of produced and coded data.43 Grounded qualitative work emphasizes constant immersion in the 
data, constant comparison, and open-ended research practice in which the researcher moves 
flexibly between field, the literature, and the data, to fill gaps or refine the account of the data.44   
Grounded theory encourages continuously interrogating claims about what the data 
reveal, what is conspicuously absent from the data (sometimes referred to as patterned 
absence),45 and how previously unaccounted-for forces or influences impact the findings.46  
Grounded analysis also reveals important “negative cases,” in which patterns of social practices 
manifest in unexpected ways or lead to unexpected results.47 Grounded qualitative methods are 
appropriate for analyzing complex social phenomena like abortion clinic advocacy, especially 
since the relationships between context and social practice in high-conflict expression have not 
been extensively discussed in the doctrinal or theoretical legal literature.   
Comparing the results of legal analysis with ethnographic findings 
This dissertation compares the results of legal analysis with the findings generated 
through ethnographic field methods to develop a holistic picture of how context relates to the law 
and social practice of free expression. The goal of the comparison is to develop a rich account of 
how social actors (judges and high-conflict speech environment participants) characterize 
                                                 
43 Id. 
 
44 Bowen, supra note 37 at 139. 
 
45 Wayne E. Baker & David Obstfeld, Social capital by design: Structures, strategies, and institutional context, in 
CORPORATE SOCIAL CAPITAL AND LIABILITY 88-105 (Springer, 1999). 
 
46 Bowen, supra note 37 at 139. 
 
47 See Yin, supra note 19. 
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context in their respective social fields of law and abortion clinic advocacy,48 both of which 
involve allegedly harmful speech that may or may not be protected under the First Amendment 
based on its context. Comparative qualitative methods can show how social actors who occupy 
dramatically different positions in society react to circumstances that are common across their 
respective domains.49 Comparison may also reveal aspects of context that are important in case 
law and in social settings, but have not been discussed previously in the legal literature.   
Social scientists often use comparative methods to make generalizable claims about 
society from particular sets of findings.50 However, cultural anthropologist Peter van der Veer 
asserted that there are limits to the generalizability of findings generated through comparative 
methods.51  “Researchers — often implicitly — assume that either there is little variation across 
human populations,” van der Veer said, “or that these ‘standard subjects’ are as representative of 
the species as any other population.”52 Van der Veer argued that even apparently generalizable, 
patterned social phenomena are necessarily shaped by the unique histories and prior interactions 
between actors in specific societal contexts,53 and therefore researchers must question claims, 
                                                 
48 For example, sociologist Shmuel Eisenstadt suggested that the term “modernity” refers to a constellation of 
different unique, culturally and contextually dependent expressions of modernity in distinct historical moments.  
Shmuel D. Eisenstadt, Multiple Modernities, 129 DAEDELUS 1, 3 (2000). 
 
49 Peter van der Veer, Louis Henry Morgan Lecture at the University of Rochester: The Value of Comparison (Nov. 
13, 2013) (transcript available at 
http://www.haujournal.org/vanderVeer_TheValueOfComparison_LHML_Transcript.pdf). 
 
50 YVONNA S. LINCOLN & EGON G. GUBA, NATURALISTIC INQUIRY 297, 342 (1985).  Many qualitative researchers 
reject the goal of broad generalizability, however. Id. at 297. Lincoln and Guba advocated aiming for transferable, 
rather than generalizable, findings. Id. Transferability characterizes successful research according to whether the 
findings help a reader make sense of some aspects of the social world relative to the set of circumstances involved 
the case being studied. Id. 
   




53 Id. (“Comparison should not be conceived primarily in terms of comparing societies or events, or institutional 
arrangements across societies, although this is important, but as a reflection on our conceptual framework as well as 
on the history of interactions that have constituted our object of study.”). 
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including their own, that patterned social phenomena amount necessarily to standard social 
phenomena. Through constantly seeking out negative cases and counterfactuals, the researcher 
may find that the circumstances being compared are not in fact as similar as authorities, such as 
legal scholars or courts in the case of this dissertation, suggest.   
Van der Veer’s views guide the comparative methodological approach used in this 
dissertation. Instead of attempting (perhaps in vain) to identify a universal, generalizable set of 
rules or principles54 that courts or social groups should use to understand the context surrounding 
harmful speech, this dissertation scrutinizes two related fields to develop a sense of how actors in 
each field have characterized context up to this point. Generalizable rules and principles are 
probably not desirable or useful in the law that relates to the complex and changing world of 
high-conflict expression. This dissertation is not intended to effectuate a sea-change in courts’ 
methods for analyzing context in harmful speech cases, but to reveal the essential aspects of 
context in the related fields of law and social practice. This might help courts better appreciate 
the nuances of context in true threats and incitement cases and, thus, be better equipped to decide 
such cases regardless of the rules or methods they apply. It might also warrant incremental 
modifications to existing frameworks for contextual analysis.  
When properly done, comparison is both a method of interpreting socially significant 
events and a way to critique assumptions about some part of society.55 As applied to this 
dissertation, comparison is both a way of understanding how distinct groups of social actors 
interact with a common field (the law related to free expression and harmful speech) and a 
                                                 
54 Cultural anthropologist Peter van der Veer argued that social scientists are often wrongly preoccupied with 
generalizing aspects of culture and society as if important aspects of culture were equally applicable between similar 
societies and social settings. Id. Van der Veer suggested, “The purpose of comparison is not to come to some 
general truth, but to highlight something that is not general, something specific without any pretense to general truth, 





critique of the taken-for-granted assumptions, entrenched value structures, and other components 
that make up related fields of the law and the social practice of expression.   
Summary of methodology 
This dissertation’s mixed interpretive approach uses case analysis to understand how 
courts characterize context in true threats and incitement cases and compares the legal account of 
context with how social actors in high-conflict speech environments characterize context. The 
ethnographic fieldwork and interviews conducted in this dissertation round out an empirical case 
study of context in high-conflict speech environments that has so far been lacking in the 
literature on the law of free expression and harmful speech. By comparing the two interpretive 
components of this study, this dissertation demonstrates context plays an important role in social 
actors’ understanding of harm, value, speech practices, and meaning that are important 
contextual aspects of the jurisprudence on ideologically motivated, harmful expression.  
LIMITATIONS 
The mixed-methods approach used in this dissertation has several important limitations.  
As discussed above, the true threats and incitement case law is voluminous.56 Due to time and 
space constraints, this dissertation cannot address all the cases that have applied the true threats 
and incitement doctrines. Also, because the cases were identified using the Westlaw Key 
Number and Thomson Reuters’s proprietary topic system, cases identified were only those that 
Westlaw editors labeled as addressing the appropriate legal issues. In addition, because the case 
                                                 
56 See supra notes 5-6 and accompanying text. Some evidence suggests that since President Obama’s first candidacy 
for office in 2008, the true threats doctrine, particularly as applied to threats against the President of the United 
States, has become an increasingly significant part of the law enforcement and Secret Service agenda. See RONALD 
KESSLER, IN THE PRESIDENT'S SECRET SERVICE: BEHIND THE SCENES WITH AGENTS IN THE LINE OF FIRE AND THE 
PRESIDENTS THEY PROTECT (Three Rivers Press, 2010). See also, DAILYKOS, President Barack Obama Is the Most 




analysis relies on Westlaw, the cases analyzed are limited to those that were reported in Westlaw 
databases. Orders granting motions for summary judgment or dismissal, which are sometimes 
not reported formally, do not appear in these databases. Although this method of case 
identification and selection did not capture every conceivably relevant case, it captured every 
case that dealt squarely with the key concepts this dissertation addresses: ideologically motivated 
speech, true threats and incitement, and high-conflict speech environments.   
This raises additional limitations, however. The cases selected were predominantly 
criminal true threats and incitement cases, but civil cases (e.g. claims under the Federal Access to 
Clinics Entrance Act and claims alleging a violation of the speaker’s First Amendment rights) 
were also analyzed. While the basic definitions and legal frameworks for true threats and 
incitement in civil cases are identical to those in criminal cases, the remedies, relief, and punitive 
measures differ dramatically. Although courts may not express this distinction directly, it is 
possible that context in a criminal case, in which a speaker may be deprived of liberty by a 
potential prison sentence, may be dramatically different from a case in which a party seeks 
monetary sanctions on the basis of a defendant’s threatening statements. Context in civil claims 
may also be discussed in substantially different terms because of other legal mechanisms at work 
in the cases. For example, contextual analysis of a claim that is ultimately barred by the doctrine 
of qualified immunity57 for government officials will likely not be as deep or raise the same 
tensions between harm and value that are raised in a criminal matter. 
                                                 
57 Qualified immunity provides government officials with protection from lawsuits alleging that they violated a 
plaintiff’s constitutional rights unless the plaintiff can show that the right is “clearly established” and that the 
reasonable official knew or should have known that the official’s action violated the clearly established right.  




Furthermore, this dissertation does not analyze all the legal materials that could shed light 
on how important social actors in the field of law assess context in true threats and incitement 
cases. For example, cases such as the recent true threats case Elonis v. United States have 
commanded extensive public attention and commentary.58 Like in other high-profile cases, 
Elonis attracted many amici curiae (“friends of the court”) that filed briefs in support of each 
party’s position during the appeal process.59 Like other advocacy efforts, amicus briefs reflect 
social actors’ views of the relationship between context and high-conflict expression. The briefs 
reveal strategies of argumentation and views of the social world that may persuade courts to 
decide a case in a particular way. However, the doctrinal importance of such texts is likely only 
perceivable through in-depth comparative analysis of pleadings and published opinions, formal 
citations in published opinions, or a judge or party’s after-the-fact accounts of a text’s 
importance to the case. This dissertation does not address how amici curiae, which are certainly 
important and influential social actors, characterize context or impact judicial decision-making.  
While analysis of texts such as legal briefs is worthwhile and would contribute to many of this 
dissertation’s aims, it is outside the scope of this dissertation and would amount to a different 
project altogether.   
Another limitation in this dissertation is that the critical case of abortion clinic advocacy 
is not a perfect analytical proxy for all high-conflict speech environments. Particular historical, 
political, and social factors surrounding the local and national abortion debate formed the unique 
ideological substance of this site and likely affected the ways its participants interact within it. 
                                                 
58 Adam Liptak, Supreme Court Overturns Conviction in Online Threats Case, Citing Intent, NEW YORK TIMES 
(June 1, 2015), http://www.nytimes.com/2015/06/02/us/supreme-court-rules-in-anthony-elonis-online-threats-
case.html?_r=0. 
 
59 See SCOTUSBLOG, Elonis v. United States (available at http://www.scotusblog.com/case-files/cases/elonis-v-
united-states). 
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The site changes based on localized forces and interpersonal dynamics. The findings generated 
from the field site are therefore not generalizable to all social worlds characterized by ideological 
conflict and potentially harmful expression. They are also not representative in any statistical 
sense. Nevertheless, ethnographic findings are valuable because they suggest important ways 
that participants in high-conflict protest settings depend on context to make sense of potentially 
harmful, ideologically motivated speech. The legal and ethnographic findings reported in this 
study are not aimed at prompting a shift or reconceptualization of normative First Amendment 
theory. It does not take a position on which values or harms are or should be considered 
dominant or subordinate to others in the First Amendment landscape. Rather, it proposes that 
courts could and should acknowledge the ways that such values and harms manifest in patterned 
ways. 
Similarly, this dissertation cannot make authoritative claims about the psychological, 
behavioral, or emotional factors that cause participants in abortion clinic protests to act as they 
do. This is a limitation of all studies that rely on participants’ self-reported experiences or on a 
researcher’s interpretation of ethnographic participation through an outsider lens. While the 
researcher may not take a participant’s account as gospel, and may find his or her own account 
lacking, such accounts are often the only data available about events captured through 
ethnographic fieldwork.   
The abortion debate involves unique special interests and social forces, especially 
religion, which are not necessarily at play in other high-conflict speech environments. As with all 
studies, the researcher’s standpoint, social and cultural knowledge, emotions, and worldview will 
impact the researcher’s fieldwork and analysis. In this dissertation, the researcher was often in — 
but not of — the field of abortion clinic advocacy. It is also possible (perhaps highly likely given 
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the sensitive nature of abortion clinic advocacy) that participants obscured or withheld 
information from the researcher. These limitations were moderated by the researcher’s ability to 
gather corroborating and refuting data through ethnographic fieldwork and focused ethnography.  
However, a great deal of significant data was likely not captured, and there are likely gaps in the 
analysis that could be filled by future research.   
The researcher and the research subjects see the world in different ways.  
Misunderstandings arose between the researcher and interview subjects over the terminology 
used to describe key actors and speech practices. This is not uncommon in ethnography when the 
researcher holds outsider status.60 What the researcher viewed as an interview for information 
about the social site, a subject may have taken as an opportunity for testimony.61 However, in 
any ethnographic project, the researcher must acknowledge and confront the epistemological and 
meaning-making limitations of standpoint.  
The characterizations of context, including accounts of routine speech practices and 
explanations of harms, values, and meanings discussed in this dissertation, have been gleaned 
from the words and everyday actions of participants and subsequently filtered through the 
researcher’s incomplete and similarly context-dependent understanding. Rarely were participant 
characterizations of context in the field delivered linearly through clear, singular accounts of 
important events at ethnographic site. Participants’ facial expressions, body language, emotions, 
and idiosyncrasies hinted at the relative salience of events and apparent patterned phenomena. 
Thus, all such data were considered relevant. The reported findings are those whose significance 
was indicated through participants’ words, and behaviors and the reactions of other key 
                                                 
60 For example, as anthropologist Johannes Fabian has noted, interviews in religiously charged environments 
sometimes break down as participants adopt opposite intentions for their interactions with one another. Johannes 
Fabian, Ethnographic Misunderstanding and the Perils of Context, 97 AM. ANTHROPOLOGIST 41, 46-47 (1995). 
 
61 See id. 
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participants in the field. These findings constitute one plausible account of how context governs 
the relationship between free speech and harm in a high-conflict speech environment. Remaining 
cognizant of the methodological limitations described above hopefully helped this researcher 
avoid common pitfalls associated with comparative qualitative research and enabled the 






CHAPTER III  
 
CONTEXT IN TRUE THREATS, INCITEMENT, AND ABORTION CLINIC ADVOCACY CASES 
 
Neither Watts v. United States nor Brandenburg v. Ohio set forth a framework for 
conducting contextual analysis in true threats or incitement cases.1 The case analysis in this 
chapter demonstrates that lower courts have struggled to distill clear frameworks for contextual 
analysis from either landmark case. Many courts simply state, without further explanation, that 
allegedly harmful speech must be understood according to its “entire factual context.”2 Still, it is 
clear from lower court decisions that “context is everything.”3   
This chapter examines how courts in the cases studied in this dissertation have conducted 
contextual analysis to make sense of the harms, values, speech practices, and perceived meanings 
of speech in true threats and incitement cases. This chapter discusses the results of legal analysis 
                                                 
1 Watts v. United States, 394 U.S. 705, 708 (1969) (“Taken in context, and regarding the expressly conditional 
nature of the statement and the reaction of the listeners, we do not see how [Watts’s speech] could be interpreted [as 
a true threat].”). The Supreme Court did not explicitly refer to context in the landmark incitement case Brandenburg 
v. Ohio, 395 U.S. 444 (1969). However, scholarly research on the incitement doctrine suggests that context is a 
crucial determinant of whether speech is directed at inciting or likely to incite imminent lawless conduct. See 
Chapter One, supra notes 124-33 and accompanying text.   
 
2 See, e.g., United States v. Mitchell, 812 F.2d 1250, 1255 (9th Cir. 1987) (rev’d on other grounds); United States v. 
Lee, 6 F.3d 1297, 1306 (8th Cir. 1993); United States v. Dinwiddie, 76 F.3d 913, 917 (8th Cir. 1996); United States 
v. Orozco–Santillan, 903 F.2d 1262, 1266 (9th Cir. 1990); Planned Parenthood of the Columbia/Willamette v. Am. 
Coal. of Life Activists, 290 F.3d 1058, 1075 (9th Cir. 2002); United States v. Wheeler, 776 F.3d 736, 744 (10th Cir. 
2010).  Each of these cases discussed Brandenburg and cited the key language regarding context from Watts to 
underscore the court’s focus on the entire factual context. 
 
3 Jordan Strauss, Context Is Everything: Towards A More Flexible Rule for Evaluating True Threats Under the First 
Amendment, 32 SW. U. L. REV. 231, 266 (2003).  Strauss characterized courts’ heavy reliance on literal analysis of 
language, without deep contextual analysis, as “a misstep.” Id. (citing Hess v. Indiana, 414 U.S. 105 (1973)).   
Context is commonly defined as “the circumstances that form the setting for an event, statement, or idea, and in 
terms of which it can be fully understood and assessed.” OXFORD ENGLISH DICTIONARY, CONTEXT (3d ed., 2010).  
According to Black’s Law Dictionary, its legal definition relates only to interpreting statutory or regulatory 
language. BLACK’S LAW DICTIONARY, CONTEXT (9th ed., 2009). 
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conducted on 32 cases involving true threats and incitement in high-conflict environments, 11 of 
which focused on high-conflict speech associated with abortion clinic demonstrations.4 During 
inductive analysis, it became clear that courts rarely identified key contextual factors explicitly. 
More often, courts emphasized an aspect of context implicitly either by reiterating it throughout 
the opinion (without clearly identifying it or citing precedent to indicate its importance) or by 
discussing it directly in conjunction with the court’s holding. Although no court explicitly stated 
that a single aspect of context was more or less important than others, courts emphasized and de-
emphasized certain aspects of context in important, patterned ways.   
Courts addressed social and historical context in almost every true threats and incitement 
case studied involving high-conflict expression,5 often simultaneously.6 For the purposes of this 
dissertation, social context refers to the relationships between the speakers, listeners, and targets 
who are involved directly and contemporaneously with an allegedly harmful speech act.  
Historical context refers to past events and circumstances, and, whether or not they relate 
specifically to the key speakers, listeners, and targets in a case.   
Ultimately, this chapter concludes that the more directly and thoroughly courts 
acknowledged and scrutinized socio-historical context, the more likely they were to articulate 
relationships between the harms, values, speech practices, and meanings, associated with speech 
                                                 
4 The cases were analyzed inductively to account for the myriad aspects of context the courts addressed. In this 
dissertation, courts emphasized an array of contextual factors, including but not limited to the following: the 
circumstances related to the communication itself; the social norms, relationships, and collective experiences of the 
speakers, listeners, targets, communities, and other third parties; the material and symbolic attributes of the 
communicative space or medium; and the historical events that contribute meaning to the speech act in question. 
 
5 Courts discussed social or historical context in 28 out of 32 cases analyzed.  In excerpts in which courts interpreted 
or explained the meaning of allegedly harmful speech, courts were substantially more likely to discuss social and 
historical context than any other factor. 
 
6 For example, in United States v. Lee, a case that involved a cross burning that allegedly threatened and incited 
violence against the defendant’s African American neighbors, the United States Courts of Appeals for the Eighth 
Circuit examined the historical usage and meaning of the burning cross and the social norms the defendant and 
targets had cultivated in their community in order to interpret the burning cross in context. United States v. Lee, 6 
F.3d 1297 (8th Cir. 1993). 
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in high-conflict environments. This approach also produced outcomes that appeared to be more 
speech-protective than cases in which socio-historical context was not closely scrutinized. When 
courts did not conduct thorough socio-historical contextual analysis, they weighed heavily the 
literal meaning of allegedly harmful speech and found that the speech at issue amounted to 
illegal threats or incitement.   
These conclusions rest on four key findings revealed through case analysis. First, and 
generally, courts tended to conduct socio-historical contextual analysis differently depending on 
whether the case involved allegations of true threats or incitement. In true threats cases, courts 
tended to frame socio-historical context broadly and focused on whether the climate in which the 
speech was uttered rendered the speech more or less threatening. In incitement cases, courts 
framed socio-historical context narrowly and focused on whether the speech at issue closely 
resembled previous speech that was followed by serious harm.   
Second, socio-historical contextual analysis was particularly salient in cases involving 
political speech historically associated with violent acts (for example, cross burnings that 
preceded lynchings and anti-abortion advocacy that preceded the murders of abortion-providing 
physicians). In such cases, courts focused on socio-historical context while factors such as the 
medium of expression or its public-private nature (crucial factors in ordinary true threats and 
incitement cases, respectively) were analyzed superficially as separate contextual factors or 
analyzed thoroughly but in tandem with social relationships and history. The court’s method of 
contextual analysis was not clearly outcome determinative in every case.7 However, when courts 
engaged in deep socio-historical analysis, they appeared more likely to fracture in their opinions. 
                                                 
7 Although contextual analysis was involved in every case analyzed for this dissertation, some of the cases focused 
on purely procedural matters in which contextual analysis was not critical.  For example, in United States v. White, 
610 F.3d 956 (7th Cir. 2010), the Seventh Circuit Court of Appeals only decided whether the government’s 
indictment of white supremacist Bill White was facially valid.  This case did not involve deep contextual analysis to 
determine whether White’s speech amounted to true threats or illegal incitement. 
 68 
Majority and dissenting judges often reached dramatically different interpretations of the 
expressive meaning derived from social relationships and historical events. This finding 
reinforces the unsurprising but important point that judges’ articulations of the relationship 
between speech-produced harm and First Amendment value are impacted greatly by socio-
historical context in true threats and incitement cases.   
Third, in addition to revealing that socio-historical context permeates courts’ analysis in 
true threats and incitement cases (especially in cases involving political speech historically 
associated with past violence) the cases revealed that courts tended to emphasize different 
contextual factors in true threats and incitement cases. In true threats cases, courts regularly 
emphasized three contextual factors: 1) the medium the speaker used to communicate the alleged 
threat; 2) the extent to which the speaker, through direct references or extrinsic circumstances, 
suggested that he could control the threatened harm; and 3) the extent to which the speech was 
plainly threatening on its face, and, if it was, whether the speech included a disclaimer that might 
blunt the threat.  In incitement cases, courts regularly emphasized two contextual factors: 1) the 
public nature of the speech; and 2) the extent to which the speech, through direct references or 
extrinsic circumstances, compared to a past pattern of violence associated with similar speech.   
Fourth, across all types of cases, courts did not closely examine physical context or 
temporal context to interpret allegedly harmful speech. The speaker’s physical proximity to the 
target was not clearly relevant in true threats or incitement cases. Temporal context was relevant 
in incitement cases, but like socio-historical context, interpreted narrowly. References to 
imminence were brief and conclusory.8 When courts examined the evidence of whether speech 
was directed at producing imminent harm, they framed the imminence analysis in terms of the 
                                                 
8 United States v. Fullmer, 584 F.3d 132, 155 (3d Cir. 2009) (“[M]erely posting information on unlawful acts that 
have already occurred, in the past, does not incite future, imminent unlawful conduct.”). 
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likelihood of harm (a separate prong of the incitement test) and not in terms of temporality.  
Given the high-conflict nature of the speech at issue, the minimal importance of physical and 
temporal context was surprising. 
Following is a discussion of how contextual analysis has developed in the Supreme 
Court’s true threats and incitement cases since the late 1960s. This chapter then addresses RQ1 
by explaining how lower courts characterize the context surrounding the harms, values, speech 
practices, and meanings of speech in true threats cases, incitement cases, and in the subset of true 
threats and incitement cases that involve anti-abortion advocacy. Despite the emphasis courts 
have routinely placed on speech’s entire factual context, it appears that courts rarely consider all 
of the contextual factors that are necessary9 to decide whether allegedly harmful speech should 
be protected under the First Amendment in all cases. This chapter will explain how failing to 
consider socio-historical context creates considerable uncertainty for individuals who protest in 
high-conflict environments, and for whom the true threats and incitement doctrines take on real-
world importance. 
THE ROLE OF CONTEXT IN LANDMARK TRUE THREATS AND INCITEMENT CASES  
The Supreme Court’s landmark 1969 decisions Watts v. United States10 and Brandenburg 
v. Ohio,11 laid the foundations for the modern true threats and incitement doctrines, 
respectively.12 This section illustrates how the Court’s key true threats and incitement decisions 
                                                 
9 Cf. Virginia v. Black, 538 U.S. 343, 367 (2003). 
 
10 394 U.S. 705 (1969). 
 
11 395 U.S. 444 (1969). 
 
12 The central issue in Watts was how to apply the First Amendment’s freedom of speech protections to distinguish 
unprotected true threats from protected political hyperbole. See Watts v. United States, 394 U.S. 705, 708 (1969).  
The central issue in Brandenburg was whether a state criminal syndicalism statute that prohibited “advocat[ing] the 
duty, necessity, or propriety of … violence, or unlawful methods of terrorism as a means of accomplishing industrial 
or political reform” violated the First Amendment. Brandenburg v. Ohio, 395 U.S. 444, 444-45 (1969). 
 70 
have provided lower courts with little clarity regarding contextual analysis related to threatening 
and inciting language. Because the Court has seemingly adopted no clear framework, its 
approach to contextual analysis has been quite fluid. However, the Court’s true threats and 
incitement decisions have apparently begun emphasizing context related to the medium of 
expression and the audience response to the communication. Yet because it has not provided a 
clear contextual analysis framework, these emphases have not trickled down to the lower courts.  
This section provides the groundwork for understanding how lower courts have had to work out 
contextual analysis guidelines for themselves in true threats and incitement cases and how they 
have departed from the Court’s apparent emphasis on medium and audience in some cases.   
Context in true threats cases from Watts to Elonis.  
The underlying facts in Watts were simple and undisputed.  In the summer of 1966 (at the 
height of America’s involvement in the Vietnam War) at a rally at the Washington Monument, a 
young activist named Robert Watts made the following statement, allegedly threatening the life 
of President Lyndon B. Johnson in violation of federal law:  
They always holler at us to get an education. And now I have already received my draft 
classification as 1-A and I have got to report for my physical this Monday coming. I am not going. 
If they ever make me carry a rifle the first man I want to get in my sights is L.B.J.13 
 
The Court decided that “taken in context” there was no way to interpret Watts’s statement 
as a true threat and that it amounted to nothing more than “a very crude offensive method of 
stating a political opposition to the President.”14 The Court made only this passing reference to 
context, but it briefly highlighted three facts about Watts’s speech — it was conditional, it was 
made at a political rally, and the audience laughed in response — that distinguished the speech 
                                                 
13 Watts, 394 U.S. at 706. 
 
14 Id. at 707. 
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from unprotected true threats.15 Many lower courts have used these factors as a test for 
distinguishing true threats from protected political hyperbole.16  In the true threats cases analyzed 
in this dissertation, however, courts did not routinely address the Watts factors. Instead, courts 
cited Watts for two broad propositions: first, that an alleged threat must be considered in its 
entire factual context and not rely solely on the statement’s plain language to determine its 
meaning; and second, that it must be interpreted “against the background of a profound national 
commitment to the principle that debate on public issues should be uninhibited, robust, and wide-
open.”17   
When the Supreme Court revisited Watts in the 2003 cross-burning case, Virginia v. 
Black, it seemingly affirmed the broad approach to contextual analysis it used in Watts, which 
again failed to provide a clear framework to lower courts.18 Writing for a plurality of the Court in 
Black, Justice Sandra Day O’Connor admonished that Virginia’s anti-cross-burning statute, 
which stated that burning a cross in public view was prime facie evidence of intent to intimidate, 
“ignor[ed] all of the contextual factors that are necessary to decide whether a particular cross 
burning is intended to intimidate.”19 Unlike the Court in Watts, Justice O’Connor did not lay out 
the contextual factors she had in mind. Justice O’Connor suggested that the historical purpose of 
                                                 
15 Id. at 708. 
 
16 See P. Brooks Fuller, The Angry Pamphleteer: True Threats, Political Speech, and Applying Watts v. United 
States in the Age of Twitter, 21 COMM. L. & POL’Y 87 (2016). Fuller describes three distinct tests courts have 
fashioned from Watts: criteria-based analysis, ad hoc balancing, and line-crossing analysis. Id. 
 
17 See Watts, 394 U.S. at 708 (citing New York Times v. Sullivan, 376 U.S. 254, 270 (1964)). 
 
18 In addition to the apparent breadth of contextual analysis that Virginia v. Black reinforced in the true threats 
doctrine, the case also caused a circuit court split over whether the prosecution must prove that the defendant 
subjectively intended to threaten a target in addition to proving that the threat amounted to a true threat from the 
perspective of a reasonable person familiar with the context of the communication.  Clay Calvert et. al., Rap Music 
and the True Threats Quagmire: When Does One Man's Lyric Become Another's Crime?, 38 COLUM. J.L. & ARTS 1, 
9 (2014). 
 
19 Virginia v. Black, 538 U.S. 343, 367 (2003). 
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cross burning, the public memory surrounding cross burning (a factor that emphasizes audience 
interpretation over time), and the physical location of the burning cross (a factor that emphasizes 
speech’s setting and form) were significant.20  However, the opinion did not articulate a clear 
framework for contextual analysis from these factors.   
In 2015, the Court had another opportunity to address contextual analysis in the true 
threats doctrine in Elonis v. United States.21 The defendant, Anthony Elonis, was convicted in 
federal court for threatening his estranged wife and law enforcement officers through a series of 
Facebook posts.22  Elonis argued that the First Amendment protected his posts because they were 
rap lyrics he intended to be artistic expression and not true threats.23 Elonis’s First Amendment 
argument called for the Court to consider the role of the medium and the audience in interpreting 
the alleged threats.     
Writing for the majority, Chief Justice Roberts stated that the prosecution must show a 
strong nexus between the context surrounding the statement24 and the defendant’s understanding 
                                                 
20 The Court struck down the Virginia cross-burning statute as unconstitutionally overbroad. Id. at 366 (“[The prima 
facie provision] does not distinguish between a cross burning done with the purpose of creating anger or … with the 
purpose of threatening or intimidating a victim. It does not distinguish between a cross burning at a public rally or a 
cross burning on a neighbor’s lawn. It does not treat the cross burning directed at an individual differently from the 
cross burning directed at a group of like-minded believers. It allows a jury to treat a cross burning on the property of 
another with the owner's acquiescence in the same manner as a cross burning on the property of another without the 
owner's permission.”). Justice O’Connor’s opinion began with an account of the Ku Klux Klan’s origins and 
eventual resurgence at the turn of the twentieth century, and explained how “cross burnings have been used to 
communicate both threats of violence and messages of shared ideology.” Id. at 356-57. 
 
21 135 S.Ct. 2001 (2015). 
 
22 Id. at 2004. 
 
23 Id. at 2007. 
 
24 Chief Justice Roberts used the terms “circumstances” and “context” interchangeably. Id. at 2011. He also 
indicated, without explanation, that the “character” of the message is relevant and legally distinct from the “contents 
and context” of the message. (“Put simply, the mental state requirement the Court approved in Hamling turns on 
whether a defendant knew the character of what was sent, not simply its contents and context.”). Id. at 2012 (citing 
Hamling v. United States, 418 U.S. 87, 122 (1974)). Ultimately, the Court decided Elonis on narrow statutory 
construction grounds and not from close contextual analysis. Id. at 2012-13. 
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of that context to avoid unconstitutionally criminalizing threatening language uttered 
negligently,25 but he did not discuss the meaning of the “taken in context” language from Watts.  
Elonis, like Watts and Black, offered no explicit framework for contextual analysis. However, 
Justice Samuel Alito, writing in dissent, directly addressed the contextual issues:  
But context matters. “Taken in context,” lyrics in songs that are performed for an audience or sold 
in recorded form are unlikely to be interpreted as a real threat to a real person. Statements on 
social media that are pointedly directed at their victims, by contrast, are much more likely to be 
taken seriously. To hold otherwise would grant a license to anyone who is clever enough to dress 
up a real threat in the guise of rap lyrics, a parody, or something similar [emphasis added].26     
 
 Justice Alito emphasized several contextual factors he believed the majority had ignored: 
the medium through which the alleged threat was communicated, the actual and intended 
audience, the subjective fears of the target, and the setting in which the speech was received.27  
Although Justice Alito made a forceful context-based argument in favor of upholding Elonis’s 
conviction, he too declined to propose a contextual analysis framework for distinguishing true 
threats from protected expression.   
Collectively, the Court’s three landmark true threats decisions suggest an underdeveloped 
approach to harmful speech that has done little to clarify the doctrine or improve lower courts’ 
understanding of how to assess context in true threats cases.28 However, Justice O’Connor’s 
plurality opinion in Black and Justice Alito’s dissent in Elonis suggest that the members of the 
Court have sometimes emphasized medium and audience in true threats analysis. Ultimately, 
                                                 
25 Id. at 2011-12. 
 
26 Id. at 2016 (Alito, J., concurring) (internal citation omitted).  
 
27 Id. Justice Alito focused narrowly on the propensity of domestic abusers to perpetrate abuse using social media 
and pointed out that Elonis’s raps were directed through social media rather than a non-threatening public concert or 
performance. Id. at 2016-17. 
 
28 Clay Calvert & Matthew D. Bunker, Fissures, Fractures & Doctrinal Drifts: Paying the Price in First 
Amendment Jurisprudence for A Half Decade of Avoidance, Minimalism & Partisanship, 24 WM. & MARY BILL 
RTS. J. 943, 957-56 (2016). Of the three landmark true threats cases, only Watts was decided on First Amendment 
grounds. Black and Elonis presented issues of statutory interpretation and construction, which perhaps offers one 
reason why they have been minimally helpful in clarifying contextual analysis. Id. 
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however, lower courts retain tremendous flexibility when determining the relevance and meaning 
of contextual factors surrounding alleged threats. The same is true of the Court’s incitement 
jurisprudence. 
Context in incitement cases: Brandenburg and beyond 
The incitement doctrine’s central principle, articulated in the landmark incitement case 
Brandenburg v. Ohio, is that the State may not “forbid or proscribe advocacy of the use of force 
or of law violation except where such advocacy is directed to inciting or producing imminent 
lawless action and is likely to incite or produce such action.”29 Brandenburg involved the 
prosecution of Clarence Brandenburg, a Ku Klux Klan leader from Hamilton County, Ohio, who 
was convicted under Ohio’s criminal syndicalism statute for the following speech he gave at a 
Klan rally: 
We have had quite a few members here today which are — we have hundreds, hundreds of 
members throughout the State of Ohio…. The Klan has more members in the State of Ohio than 
does any other organization. We’re not a revengent [sic] organization, but if our President, our 
Congress, our Supreme Court, continues to suppress the white, Caucasian race, it’s possible that 
there might have to be some revengeance [sic] taken.30      
 
 Although the Court’s decision, per curiam, focused on the facial constitutionality of the 
Ohio law, Justice William O. Douglas (joined by noted free speech absolutist Justice Hugo 
Black) addressed contextual matters in a concurring opinion and affirmed the Court’s holding 
that abstract advocacy of violence is protected by the First Amendment.31 According to Justice 
Douglas, the facts in Brandenburg emphasized that the thin dividing line between the expression 
                                                 
29 Brandenburg v. Ohio, 395 U.S. 444, 445 (1969) (per curiam). Although the Court did not use the word “context” 
in Brandenburg it focused on the public nature of the speech; the medium through which the speech had its 
dominant effects (broadcast); and the fact that organizers were cloaked in Klan regalia, holding guns, and burning a 
wooden cross. Id. at 445. 
 
30 Id. at 445-46.  
 
31 Id. at 456-57. 
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of a subversive belief and criminal incitement depends on whether the speech’s purported danger 
is corroborated by the conduct of the audience.32    
The Supreme Court appeared to echo Justice Douglas’s emphasis on corroborating 
audience conduct in the 1973 case Hess v. Indiana.33 The defendant, Gregory Hess, was 
convicted under Indiana’s disorderly conduct statute for a comment he yelled during an anti-
Vietnam War protest at Indiana University.34 As police moved about the protest urging the 
crowd to disperse, Hess yelled at a sheriff, “We’ll take the fucking street later (or again).”35  
Citing Brandenburg, the Court noted that Hess’s language at worst amounted to advocacy of 
illegal action at some uncertain future time and not incitement of imminent, lawless action.36  
The Court noted that the prosecution could not clearly identify Hess’s audience or the illegal 
purpose to which Hess’s speech was directed.37 Because the Court could not identify Hess’s 
audience with any certainty, the Court was unable to read Hess’s language as threatening or 
inciting, even in the emotionally heightened protest environment.38   
                                                 
32 Id. at 456. Justice Douglas’s concerns stemmed from his belief that the Court’s “clear and present danger” test 
often criminalized speech that neither posed an actual threat nor resulted in illegal action. Id. He wrote, “The lines 
drawn by the Court between the criminal act of being an ‘active’ Communist and the innocent act of being a 
nominal or inactive Communist mark the difference only between deep and abiding belief and casual or uncertain 
belief.” Implied in Justice Douglas’s approach is a focus on audience actions and an emphasis on using context to 
determine whether there are firm causal links between speech and action. See id. 
 




35 Id. at 107. 
 
36 Id. at 108-09. 
 





In the decades since Hess, the Supreme Court has applied Brandenburg to allegedly 
harmful or violent speech only three times, but each case has emphasized context.39 In recent 
decisions, some members of the Court have focused on the extent to which audience and setting 
portend speech’s harmful impact in a particular environment.40 For example, in the 2007 case 
Morse v. Frederick, in which the Court upheld the suspension of a high school student for 
allegedly advocating drug use at an off-campus school event, Justice Alito, in a concurring 
opinion joined by Justice Anthony Kennedy, found that special features of the school 
environment — in this case, the student audience’s susceptibility to messages advocating drug 
use and students’ limited ability to consult with and be protected by parents in such a setting — 
relax Brandenburg’s otherwise speech-protective framework.41 Writing in dissent, Justice 
Stephen Breyer suggested that the majority ignored the underlying facts in Morse that indicated 
that the government had targeted allegedly harmful speech because of the context and manner in 
                                                 
39 See NAACP v. Claiborne Hardware, 458 U.S. 886 (1982); Morse v. Frederick, 551 U.S. 393 (2007); Holder v. 
Humanitarian Law Project, 561 U.S. 1 (2011). 
 
40 In Morse v. Frederick and Holder v. Humanitarian Law Project, the Court explored issues of context in cases 
involving purportedly political expression and advocacy whose meaning or speech interest was unclear.  Morse 
involved a high school student who was suspended for unfurling a banner that read “BONG HiTS 4 Jesus” at an off-
campus function. Morse, 551 U.S. at 397. Believing the banner advocated illicit drug use, the principal, Deborah 
Morse, suspended Joseph Frederick.  Id.  Although Morse did not involve advocacy of violence, members of the 
majority and dissent both referenced Brandenburg to frame divergent interpretations of the speech in context.  
Dissenting Justice John Paul Stevens, joined by Justices David Souter and Ruth Bader Ginsberg, argued that the 
suspension violated Frederick’s First Amendment rights and cautioned that the majority failed to appreciate context 
beyond how the school authorities interpreted the speech: “[T]he distinction between advocacy and incitement could 
not depend on how [the listeners] might have understood the [] speech.” Id. at 442-43 (Stevens, J., dissenting) (citing 
Thomas v. Collins, 323 U.S. 516 (1945)). In Humanitarian Law Project, the Court upheld a challenge to a federal 
statute as applied to a domestic political action group that sought to provide resources and training to support the 
lawful advocacy and justice activities by two recognized foreign terrorist organizations, the Kurdistan Workers’ 
Party and the Liberation Tigers of Tamil Eelam. Humanitarian Law Project, 561 U.S. at 9-10.  The Court held that 
the statute did not violate the group’s First Amendment free speech rights. Id. at 25.  While Humanitarian Law 
Project is not, strictly speaking, a pure advocacy case, it suggests that courts must look closely at the setting in 
which speech is uttered and the social relationships between members of the target audience to determine whether 
the speech is likely to bring about harmful effects.   
 
41 Morse, 551 U.S at 425 (Alito, J., concurring). 
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which it was presented.42 Not fully understanding surrounding context, Justice Breyer suggested, 
raises a “host of serious concerns.”43 Justice Breyer argued that analysis that focuses on one 
aspect of context — in this case, the audience — allows the state, using offended listeners as 
proxy agents, to restrict speech on the basis of viewpoint.44 The result is an especially attractive 
method of achieving government’s vague interest in maintaining public order.45   
Summary 
Although the Supreme Court has never clearly defined the contours of contextual analysis 
in its true threats and incitement jurisprudence, several of its landmark cases suggest that the 
analytical importance of medium and audience has increased over time. However, the likelihood 
that speech will be considered a true threat or illegal incitement is also impacted by how courts 
interpret the social relationships and history associated with the speech and its alleged harmful 
effects.   
SOCIAL AND HISTORICAL CONTEXT IN TRUE THREATS AND INCITEMENT CASES 
Every court decision analyzed in this chapter discussed social relationships and historical 
context, thereby suggesting that analysis of social and historical context was a ubiquitous 
component of judicial decision-making.46 Although they emphasized social relationships and 
historical context to varying degrees, courts framed social and historical context as a single, 
integrated concept, which this chapter refers to as “socio-historical context.” This section further 
                                                 








46 For a brief explanation of the distinction between social and historical context, see note 6 and accompanying text. 
 
 78 
illustrates how courts merge socio-historical context in their true threats and incitement 
decisions.  It then proceeds to explain how courts have used socio-historical context in 
dramatically different ways in true threats cases than they do in incitement cases. Following the 
Supreme Court’s lead in landmark high-conflict speech cases, courts analyzed socio-historical 
context broadly in true threats cases to make sense of the environment surrounding the speech 
and narrowly in incitement cases to determine whether specific harms were causally attributable 
to the speech at issue.   
Integrating social and historical context 
Courts frequently analyzed social and historical context simultaneously, seemingly 
treating the two aspects of context as a single, integrated factor. For example, in Bible Believers 
v. Wayne County,47 a 2015 case involving a violent, public dispute between attendees at an 
annual Islamic cultural celebration and evangelical Christian demonstrators,48 the United States 
Court of Appeals for the Sixth Circuit considered simultaneously the contemporaneous social 
tensions between the Christian demonstrators and the Muslim attendees at the annual festival as 
well as “the interspersed surges of ethnic, racial, and religious conflict that from time to time mar 
our national history.”49 Using socio-historical context as its key analytical lens, the court treated 
                                                 
47 805 F.3d 228 (6th Cir. 2015).   
 
48 The Bible Believers carried signs and wore t-shirts bearing the following messages: “Turn or Burn,” “Prepare to 
Meet Thy God,” and “Islam is a Religion of Blood and Murder.” Id. at 238. They also carried a severed pig’s head 
on a spike as they shouted at the festival attendees. Id.  Several teenage festival attendees began shouting back and 
hurling water bottles and other debris at the Bible Believers. Id.  
 
49 Bible Believers v. Wayne County, 805 F.3d 228, 234 (6th Cir. 2015).  Bible Believers raised a renewed 
investigation of the “heckler’s veto” doctrine, which is outside the scope of this dissertation, but which should be 
considered in future empirical, observational work that investigates the ontology of speech-produced harm and 
causation. Id. 
 79 
the conflict as the byproduct of a quintessential exchange of ideas and found that the First 
Amendment protected Bible Believers’ speech from police restriction.50   
Concurring in the judgment, Circuit Judge Danny Julian Boggs noted that sensitizing the 
court to social and historical context equips judges to better understand political and ideological 
dissent by unpopular minority groups.51 Judge Boggs noted, for example, that the Bible Believers 
were an empowered majority nationally (white evangelicals), but a hostile minority locally 
(Dearborn, Michigan is home to America’s highest concentration of Muslim residents).52 The 
court used socio-historical context to clarify Bible Believers’ hybrid minority-majority identity 
and to articulate the First Amendment value that hostile speech practices contribute to 
ideological exchange.53   
A similar pattern of socio-historical reasoning characterized the Supreme Court’s 1982 
NAACP v. Claiborne Hardware decision.54 Claiborne Hardware, which was discussed in 
Chapter One of this dissertation, involved allegedly threatening speeches given during a civil 
rights boycott by activist Charles Evers and raised both true threats and illegal incitement issues.  
Like many courts, the Court in Claiborne Hardware did not parse the contextual factors that 
made up its analytical framework.  Instead, the Court said the goal of its contextual analysis was 
to determine the “dominant force of the movement,” a characterization that drew simultaneously 
on the history of past NAACP boycotts and on the persistent social tensions between the white 
                                                 
50 Id. 
 
51 Id. at 264 (Boggs, J., concurring) (noting that groups frequently occupy multiple statuses, but that majority-






54 458 U.S. 886 (1982). 
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business community and black patrons of Claiborne County, Mississippi.55 Finding that Evers’s 
speeches were protected, the Court situated the alleged threats and incitement within a “massive 
and prolonged effort to change the social, political, and economic structure of a local 
environment.”56 According to the Court, Evers’s facially threatening language was secondary to 
its social purpose and effect: to achieve racial equity in Claiborne County through organized civil 
disobedience practices common in the Civil Rights Movement.57   
Similarly, in United States v. Lee, a 1993 case in which the defendant Bruce Roy Lee 
burned a cross allegedly threatening and inciting violence against African American neighbors in 
his apartment complex, the United States Courts of Appeals for the Eighth Circuit examined the 
historical usage and meaning of the burning cross and the social norms and relationships the 
defendant and neighbors had cultivated in their community to interpret the cross-burning.58 The 
majority found that the historically threatening nature of the burning cross outweighed evidence 
of the parties’ neighborly behaviors immediately following the incident, which meant the speech 
lost First Amendment protection.59 The dissent was not convinced. Although the cross burning 
was initially menacing, Judge Lay wrote in dissent, the party that occurred after the cross-
burning was strong evidence that the dominant outcome of the event was open debate and 
deliberation about racial friction in the complex and not illegal intimidation or fear.60 In terms of 
                                                 
55 Id. at 934.   
 
56 Id. at 933. 
 
57 Id. at 888-89, 934. 
 
58 See United States v. Lee, 6 F.3d 1297 (8th Cir. 1993). 
 
59 Id. at 1304. 
 
60 Id. at 1306 (Lay, J., dissenting). 
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contextual analysis, the court divided over the extent to which social relationships mitigated the 
harmful effects and dominant meaning of the burning cross.  
The cases analyzed in this section suggest that courts appear to have drawn upon socio-
historical context to derive meaning and articulate harms associated with high-conflict speech 
even when the speech at issue makes no explicit reference to the historical events or social 
relationships the court can use in de novo factual review.61 As exemplified in Bible Believers, 
courts have taken independent judicial notice of salient historical events and contemporaneous 
social relationships, often without parsing any distinction between the two, to contextualize 
alleged threats and incitement.   
In the cases studied, uses of socio-historical context differed depending on whether the 
court applied a true threats or incitement framework. In true threats cases, courts were generally 
more likely to consider a statement a true threat if it was uttered in or created a general 
atmosphere of intimidation, despite the presence of mitigating evidence, such as a lack of a 
fearful audience, that would typically weigh against a true threat finding. In incitement cases, 
courts characterized the relationship between socio-historical context, harms, and meaning in 
narrow, causal terms. Courts were generally more likely to consider a statement illegal 
incitement if the circumstances surrounding the speech clearly paralleled past events in which 
speech practices were causally linked to harmful lawless action in similar social groupings. 
Courts required such a high degree of likelihood — essentially practical certainty — to prove 
                                                 
61 See, e.g., Fogel v. Grass Valley Police Dept., 415 F. Supp. 2d 1084, 1088 (E.D. Cali. 2006). In Fogel, which 
involved an alleged bomb threat, the district court said, “The recency and enormity of terrorism on American soil is 
also relevant…. Post–9/11 statements have a different effect than they might have had before that tragedy.” Drawing 
from the zeitgeist of the decade following September 11, the court referenced the September 11 attacks, the high 
watermark of domestic terror in the United States, to make sense of the harms that the words “suicide bomber 
communist terrorist” could reasonably — and in the court’s view likely did — cause to those who read the message 
even though the speaker did not reference September 11 explicitly. Id. 
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illegal incitement that prosecutors rarely succeeded in obtaining an incitement conviction or 
indictment.   
Identifying an intimidating atmosphere in true threats cases 
Analysis of the true threats cases in this chapter revealed that courts were more likely to 
find that statements amounted to true threats when they were uttered in a pre-existing threatening 
atmosphere or created a general threatening atmosphere. Judges in these cases found that an 
inherently threatening atmosphere existed in only two of the true threats cases analyzed in this 
chapter, but for each of those judges, the general atmosphere of intimidation, rather than the 
specific causes and effects associated with the speech, was an essential component of context 
that directly facilitated harm.   
For example, in its contextual analysis in the 2010 case, United States v. Jeffries, the 
United States District Court for the Eastern District of Tennessee found a true threat was 
communicated when it had the “reasonable tendency to create apprehension”62 or was repeated 
in a manner that built a threatening atmosphere among recipients,63 even when the threat was not 
conveyed to the purported target.  In Jeffries, the defendant had published a threatening music 
video that violently expressed his frustrations with the judge in his child custody case.64 Franklin 
Jeffries originally published the song to YouTube and later distributed the video to his Facebook 
friends.65 Jeffries did not communicate threats directly to the judge, but the court emphasized 
that his social media posts created a threatening atmosphere among other direct recipients and 
                                                 
62 United States v. Jeffries, No. 3:10–CR–100, 2010 WL 4923335 at *8 (E.D. Tenn. 2010) (citing United States v. 
Morales, 272 F.3d 284, 285–86 (5th Cir.2001), cert. denied, 536 U.S. 941 (2002)).  
 
63 Jeffries, at *8 (citing United States v. Myers, 104 F.3d 76, 78 (5th Cir.1997)).  
 
64 Id. at *3-4. 
 
65 Id. at *4. 
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thereby impeded the judge’s official duties.66 The court’s emphasis on the impact of the 
threatening atmosphere on non-targeted listeners suggests that under an objective standard, 
courts may conceptualize harm in terms of speech’s impact on social groups generally even if an 
alleged threat was not directly communicated to its target or subject.  
In the 2014 case United States v. Castillo,67 the United States Court of Appeals for the 
Eleventh Circuit similarly emphasized how the defendant’s tone, language, and repetition of 
threatening statements enhanced the threatening nature of the social media environment in which 
the threats were communicated.68 Finding that Christopher Castillo communicated threats against 
President Barack Obama in comments he made below a picture of the President on Facebook, the 
court suggested that Castillo’s threatening statements created such a serious threatening 
atmosphere that Castillo’s contemporaneous non-threatening statements in other Facebook 
conversations did not mitigate the threats’ impact and support overturning his conviction for 
communicating threats to the President.69 When applied in Internet contexts, the threatening 
atmosphere construct appears to privilege the audience’s reception and interpretation of a 
speaker’s message over the speaker’s state of mind and deliberate choices the speaker has made 
in deciding with whom and what to share. Possible implications of the Jeffries and Castillo 
approach are that courts may minimize the analytical importance of the speaker’s chosen speech 
practices while focusing on harms and meanings of violent speech experienced by large social 
groups rather than the target or a reasonable person in the target’s position.   
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67 564 F. App’x 500 (11th Cir. 2014) (per curiam). 
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The threatening atmosphere inquiry was not a fixture in all true threats cases studied, 
however.  In United States v. Carmichael, a 2004 decision of an Alabama federal district court, 
for example, the court addressed the intimidating atmosphere surrounding an underlying drug 
prosecution and the general history of threats aimed at informants in criminal cases, but 
suggested that such an atmosphere was too disconnected from the defendant’s speech to affect 
the analysis.70 Courts that emphasized threatening atmosphere also articulated greater harms if 
threatening messages were distributed widely.71 This suggests that when courts construe social 
context broadly and from a harm-centric perspective, they may focus on speech’s impact on non-
target recipients (manifest through the recipients’ subjective fears) to gauge the nature and extent 
of the threat. Conversely, courts that analyzed socio-historical context narrowly from a meaning 
or value-centric perspective appeared more likely to fully consider the relationships between the 
speaker, the target, and other recipients.72 
Causation and corroborating events in incitement cases   
The general environment in which speech is uttered (specifically whether the 
environment is consistently tense or violent) would seem to be significant in determining 
whether speech amounts to incitement.73 Courts in the cases selected for this study did not seem 
to analyze the general attributes of the speech environment in incitement cases, however. Instead, 
                                                 
70 United States v. Carmichael 326 F. Supp. 2d 1267, 1285 (M.D. Ala. 2004). 
 
71 See e.g., United States v. Castillo, 564 F. App’x. 500 (11th Cir. 2014); United States v. Jeffries, No. 3:10–CR–
100, 2010 WL 4923335 at *8 (E.D. Tenn. 2010). 
 
72 See infra text accompanying notes 92-137. 
 
73 See Bass v. Hansen, No. 09–CV–1087, 2010 WL 5069690 at *12 (N.D. Ill. 2011) (citing United States v. White, 
610 F.3d 956, 960 (7th Cir. 2010) (analyzing ongoing tension between neighbors and police, and explaining that 
implicit calls to resistance through coded language can suffice as criminal incitement depending on the atmosphere). 
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courts frequently examined socio-historical context much more narrowly to determine whether 
the speech at issue closely resembled past speech that caused tangible harm.74   
When courts conducted socio-historical contextual analysis in incitement cases, they 
sought evidence of specific corroborating circumstances that showed that speech caused a 
member of the intended audience to commit a harmful act. Courts conducted narrow analyses of 
corroborating violence in nine out of the 12 incitement cases analyzed. American Freedom 
Defense Initiative v. Metropolitan Transit Authority of New York,75 a 2015 case decided by the 
United States District Court for the Southern District of New York, exemplifies this finding.  
American Freedom Defense Initiative (“AFDI”) involved a dispute between the New York City 
MTA and AFDI, an anti-Islamic advocacy group, over whether the MTA was permitted under 
the constitution to refuse to display AFDI’s advertisements on grounds that the advertisements 
incited violence against Muslims.76 The court applied Brandenburg and found that the 
advertisements were protected political speech.77   
Based on the court’s finding that the advertisements had not led to violence when they 
had been displayed on buses in San Francisco and Chicago, a fact the court reiterated several 
times, the court held that AFDI’s speech was not likely to produce imminent lawless action 
                                                 
74 See, e.g. American Freedom Defense Initiative v. Metropolitan Transit Authority, 70 F. Supp. 3d 572 (S.D.N.Y. 
2015); Bible Believers v. Wayne County, 805 F.3d 228 (6th Cir. 2015) (emphasizing that debate is possible even 
when speech creates inherent dangers between adversarial groups)). 
 
75 70 F. Supp. 3d 572 (S.D.N.Y. 2015). 
 
76 The primary advertisement read, “Killing Jews is Worship that draws us close to Allah,” a reference to AFDI’s 
belief that Muslims condone murder to grow closer to their god, Allah. Id. at 574-75. 
 
77 Id. at 578-80. The court applied strict scrutiny and held that the government’s refusal to run AFDI’s advertisement 
on metro buses was a content-based restriction on speech that violated the plaintiff’s First Amendment rights. Id. at 
583-84. The court invoked Brandenburg to determine whether the speech was protected in the first place and found 
that the advertisement was neither unprotected incitement nor fighting words. 
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required to punish the speech consistent with Brandenburg.78 The government introduced 
evidence that the New York advertisement was fundamentally different than the San Francisco 
and Chicago advertisements because of New York City’s social issues and history surrounding 
the September 11 terrorist attacks, but the court suggested those facts did not impact its socio-
historical analysis.79 Without further explanation, the court stated that it could only consider the 
“actual circumstances surrounding expression.”80 The court’s narrow approach to corroborating 
speech-produced harm accorded heavy weight to the First Amendment values implicated by 
AFDI’s speech. The court held that the government may not restrict speech based on “heightened 
‘potential’” that the speech will lead to violence.81 Under AFDI’s interpretation of Brandenburg, 
the government must show a pattern of events that clearly indicates speech is capable of, directed 
toward, and has triggered illegal activity.   
Although Brandenburg’s intent and likelihood prongs have been interpreted narrowly, 
United States v. Fullmer,82 a 2009 decision by the United States Third Circuit Court of Appeals 
illustrates how courts can use evidence of social practices, group structure, and shared group 
speech practices to find that speech that does not facially urge imminent violence may still 
amount to incitement under Brandenburg.  Fullmer involved the prosecution of members of the 
animal rights group Stop Huntingdon Animal Cruelty (“SHAC”), which allegedly threatened and 
                                                 
78 Id. at 582. 
 
79 Id. at 583. 
 
80 Id. at 581 (citing Texas v. Johnson, 491 U.S. 397, 409 (1989)). 
 
81 Id. at 583. 
 
82 584 F.3d 132 (3d Cir. 2009). 
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incited violence against workers at Huntingdon Life Sciences, a company that conducted pre-
market consumer product tests on animals.83   
The court in Fullmer scrutinized SHAC’s organizational structure and the routine 
practices of its individual members to suggest that group encouragement of “virtual sit-in[s]” 
incited illegal computer crimes as well as physical violence, in violation of the federal Animal 
Enterprise Protection Act.84 The appeals court addressed the extent to which sharing information 
could amount to unprotected speech when it is integral to and intended to coordinate criminal 
activity. “Merely posting information about illegal acts that had already occurred,” the court said, 
“does not run afoul of the Brandenburg standard.”85 SHAC’s dissemination of “news” became 
illegal incitement when its members merged news of prior acts with information that amounted 
to the “tools of the trade” required to carry out “electronic civil disobedience” the court 
concluded.86 The court pointed to SHAC’s shared knowledge of the so-called “tools” was key to 
the court’s finding because informational links had acquired independent significance among the 
SHAC membership.87 Individual defendants’ behaviors within the group structure revealed a 
pattern of concerted action that led to real-life terrorism against HLS even though SHAC’s 
actions were not explicitly coordinated. The court emphasized that thorough evidence of group 
structure and shared knowledge were key to satisfying the intent and likelihood prongs of the 
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Brandenburg test.88 Although defendants argued that they could not be held liable for the actions 
of anonymous third-party activists, evidence of the defendants’ past violent acts, shared goals, 
and contemporaneous speech patterns evinced sufficient causal relationships between speech and 
harm that amounted to illegal incitement.89 
The cases suggest socio-historical context was crucial to courts’ incitement decisions 
because these courts reviewed social relationships (including organizational structures) and 
historical events (interpreted narrowly) to determine if acts of violence were the direct and 
proximate result of speech. These cases further suggest that Brandenburg’s stringent 
requirements were satisfied if the government could show that group members mutually 
understand how group speech practices were capable of causing illegal activity.   
Summary  
Courts’ analyses of socio-historical context in the cases studied seemed to be driven 
largely by the harms the true threats and incitement doctrines are meant to address.  Because the 
true threats doctrine focuses on “protecting individuals from the fear of violence [and] the 
disruption that fear engenders,”90 courts use socio-historical context in true threats cases to 
determine whether speech creates or contributes to an atmosphere of fear, intimidation, and 
violence.91  Conversely, in incitement cases, which require proof of intent, imminence, and 
                                                 
88 Id. at 156. The court pointed out that the individual defendants worked the phones together in organized fashion as 
part of a common scheme with which members of their organization and social groups were familiar.  Id. “[The 
defendants], on behalf of SHAC had control over the entire campaign” and worked closely with one another as the 
campaign went on.  Id.  On that basis, the court mutually imputed the intent and actions of the group and the 
individuals with one another. Id. “SHAC [] posted ongoing updates as virtual sit-ins progressed, noting that their 




90 R.A.V. v. St. Paul, 505 U.S. 377, 388 (1993). 
 
91 The true threats doctrine allows for the state to criminalize threatening speech even when there is no evidence that 
the underlying violent act is likely to be carried out. United States v. Kelner, 534 F.2d 1020, 1025 (2d Cir. 1976). 
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likelihood, courts use socio-historical context to uphold restrictions on speech only when it is 
abundantly clear that speech-related harm has been consummated or similar speech has caused 
harm under nearly identical circumstances in the past.  These standards place a premium on the 
rich understanding of socio-historical context in cases involving groups and movements whose 
inflictions of real and symbolic violence abide in the public memory.  
SOCIO-HISTORICAL CONTEXT IN ABORTION AND RACIAL VIOLENCE CASES  
 Although courts in the cases analyzed in this study did not explicitly emphasize socio-
historical context over other contextual factors, meaning-centric socio-historical context was 
especially prominent in courts’ analyses of cases involving speech associated with historically 
violent groups and ideological movements.92 Simply put, socio-historical context was not the 
main factor courts considered in all cases, except those in which courts could tie present-day 
harms to historical meaning. When courts’ socio-historical contextual analysis clearly connected 
historical events to contemporaneous social issues and relationships, courts seemed to articulate 
a fuller understanding of the harms, values, speech practices, and meanings associated with the 
high-conflict speech environment.  Importantly, such courts also accounted for the unique social 
characteristics and value structures of both speakers and listeners.   
Racially motivated violent speech 
The decisions in Virginia v. Black and United States v. Lee demonstrate the especially 
salient nature of socio-historical context in cases involving speech such as cross burning that is 
                                                 
92 Compare Virginia v. Black, 538 U.S. 343 (2003) (dedicating six pages of the majority opinion and six pages of 
Justice Thomas’s dissenting opinion to socio-historical analysis of the burning cross) and Planned Parenthood of the 
Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058 (9th Cir. 2002) (dedicating 10 pages to socio-
historical analysis within a robust discussion of the broad definition of context in true threats and incitement cases) 
with Watts v. United States, 394 U.S. 705 (1969) (dedicating six lines of text to discussing context in the “political 
arena”) and United States v. White, 698 F.3d 1005 (7th Cir. 2011) (dedicating one page to reiterating the 
government’s evidence of social context, but not closely analyzing such evidence on appeal). 
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associated with a long history of racial violence.  In Black, the Supreme Court considered a First 
Amendment challenge to a Virginia anti-cross-burning statute that outlawed burning a cross with 
the intent to intimidate.93 The Court ruled that the statute violated the First Amendment because 
it considered burning a cross to be prima facie evidence of intent to intimidate.94  In Lee, the 
Eighth Circuit upheld against First Amendment challenge an indictment that alleged that the 
defendant communicated threats and incited violence by burning a cross in front of his African-
American neighbors.95 The court in Black and Lee drew heavily on the community experience of 
harms, values, and meanings associated with the burning a cross in their socio-historical analysis. 
Writing for the majority in Black, Justice O’Connor anchored the contextual analysis of 
the burning cross in the Reconstruction-Era Ku Klux Klan’s “reign of terror.”96 She then traced 
the burning cross’s evolution in socio-historical terms, emphasizing its emergence as a symbol of 
white supremacist ideology and political identity that acquired violent and non-violent attributes 
during the Civil Rights Movement.97 Justice O’Connor’s analysis reinforced that interpreting a 
particular instance of the expressive practice of cross-burning requires attention to social context 
as it is derived from historical events. Justice O’Connor pointed out that while the dominant 
meaning of the burning cross is racially motivated disdain, it simultaneously calls to mind the 
physical and psychological harms perpetrated toward out-group blacks and the protected values 
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94 Id. at 366. 
 
95 United States v. Lee, 6 F.3d 1297, 1297 (8th Cir. 1993) (en banc). 
 
96 Black, 538 U.S. at 353. 
 
97 Id. Justice O’Connor also referenced the historical use of the burning cross as a call to arms by 14 th century 
Scottish tribes. Id. at 352. 
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such as shared identity among in-group white supremacists.98 The burning cross’s primary 
meanings are three-fold, and each meaning’s salience depends a great deal on social group 
membership: for white supremacists, the burning cross denotes nostalgia and shared ideology 
and a focal point of rallies; for those communicating threats, it is the strongest method of 
instilling fear; for the targets of threats, it is the specter of certain and imminent violence.99  
Justice O’Connor reasoned that the burning cross communicates threats with “special force” 
because even when a particular cross-burning does not threaten violence specifically, the practice 
of burning the cross celebrates the Klan’s violent history.”100 After acknowledging the forceful 
message encoded into the burning cross, Justice O’Connor traced the evolution of the burning 
cross’s non-violent purposes, noting that that the burning cross frequently adorned Klan 
newsletters and ritual cross-burning often marks the climax of Klan gatherings.101   
Justice O’Connor’s use of historical context suggested that both the political functions 
(expression and association) and the capacity of the burning cross to harm remain equally salient, 
modulated by social experience.102 Justice O’Connor’s analysis revealed a potentially crucial 
thematic link between context, speech, harm, and meaning in the threats context: for a speech act 
to amount to a true threat, intimidation must be its dominant meaning and the dominant meaning 
must be intended by the speaker, received as the dominant meaning by the target, and understood 
by the public in light of history and relevant contemporaneous social circumstances. Justice 
                                                 
98 Id. at 356. During Reconstruction, the Klan lynched, whipped, and threatened to burn at the stake blacks and their 
white sympathizers. Id. at 353.  As Justice O’Connor pointed out, it was after the rise and fall of the Reconstruction-
Era Klan and during the rise of the Second Klan that the burning cross developed a strong association with the 
violence perpetuated decades earlier by the First Klan. Id. at 354. 
 
99 Id. at 353-55. 
 
100 Id. at 362. 
 
101 Id. at 356. 
 
102 Id. at 357 (explaining that social affiliation plays a role in interpreting the meaning of a burning cross).  
 
 92 
O’Connor’s opinion suggests that context is crucial because it helps courts discern the dominant, 
shared meaning of speech that communicates threatening and political messages. Justice 
O’Connor’s emphasis on the totality of context suggests that contextual analysis of high-conflict 
speech should take into account as much socio-historical context as possible so that courts can 
determine the extent to which the dominant meaning of a speech act is intended by the speaker 
and shared by participants in a high-conflict environment. Justice O’Connor’s opinion illustrates 
how unearthing multiple meanings through socio-historical contextual analysis can promote 
speech-protective threats jurisprudence.   
Socio-historical context also reveals the shared harms experienced by members of 
targeted social groups.  Justice Clarence Thomas’s dissent in Black demonstrates a harm-centric 
approach. Not only did Justice Thomas emphasize social harms, but he minimized the expressive 
value of cross burning altogether, suggesting that it amounted to non-expressive conduct.103  
Evoking “Justice [Oliver Wendell] Holmes’ familiar aphorism that ‘a page of history is worth a 
volume of logic,’” Justice Thomas joined the bulk of Justice O’Connor’s historical analysis.104 
While Justice Thomas acknowledged the various meanings the burning cross holds for different 
populations at different moments in American history, his socio-historical contextual analysis 
was more localized than Justice O’Connor’s. Justice Thomas focused closely on Klan violence in 
Virginia and its lingering impact on black social groups in that particular socio-historical 
environment.105 Any political unity achieved through cross-burning is ancillary, Justice Thomas 
pointed out: “It strains credulity to suggest that a state legislature that adopted a litany of 
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104 Id. (citing Texas v. Johnson, 491 U.S. 397, 421 (Rehnquist, C.J., dissenting) (quoting New York Trust Co. v. 
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segregationist laws self-contradictorily intended to squelch the segregationist message.”106 Thus, 
violence is the burning cross’s dominant trait. Its dominant purpose is to create a harmful 
“atmosphere of terror.”107 Such reasoning suggests that harm-centric socio-historical contextual 
analysis can promote speech-restrictive threats jurisprudence by focusing broadly on 
atmospheres of intimidation or treating some high-conflict speech practices as non-expressive 
conduct.  
In United States v. Lee,108 a 1993 Eighth Circuit decision, the appeals court applied both a 
true threats and an incitement framework in a case involving a cross-burning aimed at African-
American tenants in an apartment complex.109 Like Justice O’Connor’s opinion in Black, the 
court focused on the shared and dominant meaning of the burning cross by articulating the 
community’s shared knowledge of historical events associated with the burning cross generally 
and its contemporaneous experience with the burning cross in the case at issue. The court relied 
heavily on testimony of the defendant’s and tenants’ subjective mental states to find that the 
burning cross’s dominant, shared meaning threatened and called for violence against black 
tenants.110 One white tenant Lee consulted before burning the cross suggested to Lee that 
burning a cross would “make a statement [to all blacks]…to leave [white] kids alone” and 
associated the cross burning with the Klan violence.111 A black tenant confirmed that the 
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109 Id. at 1298. Defendant Bruce Roy Lee burned the cross after a black tenant’s child assaulted a white child in the 
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community interpreted the burning cross as intimidation despite having no knowledge of Lee’s 
identity or intended message: 
Well it is a form of intimidation; the ku klux klan uses it for threats; promises of violence, and that 
sort of thing.  From what I understand a lot of the cross burnings in the south [and elsewhere] 
during the civil rights movement preceded hangings and that sort of thing. Of course, being a 
black, that is what is [sic] calls to mind. 
 
Although Lee did not explicitly verbalize his intent to threaten black tenants, the court 
found ample proof of criminal intent in his knowledge of the Klan’s historical use of the burning 
cross preceding violent attacks. The racial friction in the apartment complex and the racial 
overtones of the alleged assault that prompted the cross-burning further contextualized the 
collective knowledge of Klan violence and its impact in the complex.  
In addition to explaining shared meaning and the defendant’s intent through the lens of 
socio-historical context, the court used socio-historical context to illustrate the psychological 
harms suffered by black tenants.112 The court highlighted black tenants’ testimony that black 
tenants re-lived historical accounts of Klan violence as they feared arson, kidnapping, and other 
physical violence.113 Lee and Black suggest that socio-historical context is a crucial determinant 
of speech practices’ dominant meaning for participants in high-conflict speech environments and 
for courts. The harms that follow such speech are also experienced and revealed through social 
relationships and shared history. 
Anti-abortion advocacy cases 
Like cases involving allegedly harmful speech associated with racial violence, the anti-
abortion advocacy cases analyzed in this chapter revealed that socio-historical context takes on 
special salience when courts analyze alleged threats and incitement. Like the cross-burning cases 
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discussed above, the abortion clinic advocacy cases emphasized how historical knowledge of 
violence associated with anti-abortion advocacy has filtered into the national consciousness 
surrounding the abortion debate and the social consciousness of the individuals who demonstrate 
or visit abortion clinics.  Courts focused on the socio-historical context to understand speech 
practices commonly used by anti-abortion advocates.  These cases follow a pattern similar to 
Justice O’Connor’s (and to some extent Justice Thomas’s) approach to cross burning and Klan 
violence in Black.   
Courts delved deeply into the history of abortion advocacy and how that history affected 
participants and their ways of debating and discussing the issues. Focusing on the violence at 
abortion clinics that reached a boiling point in the mid-1990s, courts described how meanings of 
speech emerged according to particular social relationships and speech practices associated with 
anti-abortion advocacy.114 Socio-historical context helped courts articulate the many layers of 
meaning that were crucial to determining whether anti-abortion speech amounted to ideological 
advocacy or unprotected threats or incitement.115   
The well-known case Planned Parenthood v. American Coalition of Life Activists,116 
decided en banc by the Ninth Circuit in 2002, epitomizes how socio-historical contextual 
analysis reveals shared meaning and impacts a court’s assessment of the harms and values 
associated with group speech practices.  Planned Parenthood involved two forms of speech that 
                                                 
114 See e.g. United States v. Scott, 958 F. Supp. 761, 781 (D. Conn. 1997); United States v. McMillan, 53 F. Supp. 
2d 895, 901-902 (S.D. Miss. 1999); New York ex rel Spitzer v. Operation Rescue, 273 F.3d 184, 200 (2d Cir. 2001); 
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abortion clinic managers and physicians alleged amounted to threats of force that violated the 
FACE Act: first, a series of “GUILTY” and “WANTED” posters circulated by the American 
Coalition of Life Activists (“ACLA”) that publicized personal information about abortion-
providing physicians; and second, a website known as the “Nuremberg Files” that published 
information about physicians, law enforcements officers, and abortion rights supporters, urging 
that they be tried for “crimes against humanity.”117   
The historical background in Planned Parenthood was rife with violence. ACLA 
originated as a pro-violence offshoot of the pro-life organization Operation Rescue after it began 
condemning anti-abortion violence.118 Several physicians whose names were publicized by 
ACLA’s “WANTED” posters were threatened with harm, injured, or killed.119 The Nuremberg 
Files catalogued the violence using the following legend: “Black font (working); Greyed-out 
Name (wounded); Strikethrough (fatality).”120 Analyzing the posters and the website, Judge 
Pamela Rymer, writing for the majority, used socio-historical context to show that ACLA’s 
individual members knew the posters tormented physicians psychologically and intended those 
effects.121 An undercurrent of violence ran through the relevant historical events and 
characterized the defendants’ social relationships with one another and with physicians.   
The shared violent meaning of the speech in Planned Parenthood was critical to the 
court’s findings. ACLA’s members knew that the posters and website called militant pro-life 
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activists to arms and that physicians understood the call. When asked about ACLA’s speech 
practices, defendant Andrew Burnett summarized their dominant thrust: “If I were an abortionist, 
I would be afraid.”122 Judge Rymer looked to the landmark Claiborne Hardware decision to 
distinguish protected, yet facially threatening, language from ACLA’s threatening speech in 
Planned Parenthood. She pointed out that Claiborne Hardware involved language that involved 
group-specific “hyperbolic vernacular,”123 which means that the speeches lacked a dominant, 
shared threatening meaning. ACLA’s speech practices, on the other hand, developed a shared 
threatening meaning through years of violent history associated with the anti-abortion movement 
at large and ACLA’s pro-violence ideology.124 Planned Parenthood suggests that First 
Amendment protection may depend greatly on the extent to which the speech’s threatening or 
non-violent meanings are shared or group-specific. The dissenting opinions in Planned 
Parenthood similarly illustrate how divergent readings of dominant meaning impact analysis of 
threats and incitement. 
Whereas the majority’s analysis focused on speech’s shared threatening meaning 
revealed through the history of anti-abortion advocacy, dissenting Judges Kozinski and Berzon 
seemed to suggest that socio-historical contextual analysis revealed that the “WANTED” posters 
and websites had acquired divergent, equally dominant meanings among ACLA and the pro-
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choice community, respectively.125 According to Judge Kozinski, the harm attributed to ACLA’s 
speech was too “contingent and indirect”126 to diminish its heightened First Amendment 
protection.  Although the physicians subjectively interpreted ACLA’s speech as threats, a person 
familiar with the circumstances would not necessarily have interpreted the speech to mean 
unequivocally that ACLA members would harm the physicians.127 Analyzing the social context 
surrounding ACLA’s speech practices, Judge Kozinski stated:  
[They are] unquestionably of a political nature…[and] in a format designed to convey a political 
viewpoint and achieve political goals….  This political agenda may not be to the liking of many 
people—political dissidents are often unpopular—but the speech, including the intimidating 
message, does not constitute a direct threat because there is no evidence other than the speech 
itself that the speakers intend to resort to physical violence if their threat is not heeded.128 
 
Judge Kozinski’s and Judge Berzon’s emphasis on ACLA’s political history laid a 
foundation upon which they articulated multiple audience-dependent meanings, some of which 
were assuredly protected and others perhaps not.129 According to Judge Kozinski, a crucial 
aspect of the speech in Planned Parenthood was that, like the protected political speech in 
Claiborne Hardware, it acquired a “chameleon-like character” that involved both politically 
motivated, hyperbolic vernacular and intimidating effects.130   
Judge Berzon’s dissenting opinion in Planned Parenthood reflected the strongest value-
oriented approach to allegedly threatening speech practices of any opinion analyzed in this 
chapter. “Keeping one’s eyes on the broader picture [of First Amendment values],” Judge 
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Berzon wrote, “is not always easy when people’s lives—in this case the lives of medical 
professionals—are being severely disrupted because they are performing constitutionally 
protected activities.”131 Judge Berzon emphatically asserted that ACLA’s speech practices 
amounted to core political expression because they advanced First Amendment values of 
persuading and informing the public.132 Whereas Judge Kozinski clearly indicated that ACLA’s 
speech acquired equally forceful threatening and political meanings from the surrounding history 
and social relationships, Judge Berzon’s dissenting opinion suggested the dominant purpose of 
ACLA’s speech was to provide information on abortion and propose a “peaceful, legal [] course 
of action.”133 According to Judge Berzon, these values strongly mitigated against finding that 
ACLA’s speech amounted to true threats even though context made them more threatening.134  
Judge Berzon’s dissenting opinion reflects socio-historical contextual analysis, to be sure, 
but hers is perhaps the broadest found in any of the cases. Consequently, it appears to be the 
most speech-protective view of true threats or incitement laid out in any case. Judge Berzon’s 
socio-historical contextual analysis focused broadly on the value of dissident speech to the 
system of free expression rather than the value as conceptualized by the litigants.135 In Judge 
Berzon’s view, evidence that ACLA’s speech obstructed physicians’ lives could not overcome 
the First Amendment value associated with espousing the view that violence is justifiable to 
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prevent abortions.136 Judge Berzon’s speech-protective opinion depends on a broad reading of 
socio-historical context and a value-oriented approach toward speech with multiple political and 
threatening messages. Absent evidence that the speaker intended and clearly communicated the 
threatening meaning to a target who understood it, speech susceptible of both political and 
harmful meanings will lose First Amendment protection only if the government shows that the 
harmful meaning dominates the speech environment.137   
TRUE THREATS: ADDITIONAL FACTORS IN CONTEXTUAL ANALYSIS 
 The cases analyzed in this study revealed that, in addition to socio-historical context, 
courts regularly emphasized three contextual factors: the medium, the connection between the 
speaker and the alleged harm, and the extent to which facially threatening speech was 
accompanied by disclaimers or non-threatening language or behaviors. While no single 
contextual factor dominated the analysis in any particular case, in the aggregate the cases suggest 
that the medium of expression has become an important factor in contextual analysis in true 
threats cases, especially cases involving online threats.   
The medium of expression 
Courts closely analyzed and frequently disputed the extent to which the medium 
enhances or diminishes a communication’s propensity to harm. For example, in the 2015 case 
Bell v. Itawamba County School Board, the United States Court of Appeals for the Fifth Circuit 
suggested that threatening rap lyrics are less likely to amount to true threats when “broadcast 
publicly over the Internet and not conveyed privately or directly to the [threatened 
                                                 
136 Id. at 1107. 
 
137 Id. at 1097 (Kozinski, J., dissenting). 
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individuals].”138 After high school student Taylor Bell learned of allegations that two teachers 
sexually harassed female students, he recorded a rap song to publicize the alleged misconduct.139 
Bell uploaded to his Facebook account a profanity-laced song that referenced assaulting the 
teachers with firearms.140 The video was shared eventually with school officials who promptly 
suspended Bell and the trial court granted summary judgment in favor of the school board, 
upholding his suspension against the Bell family’s appeal.141  
Writing for the majority in Bell, Judge James L. Dennis asserted that the medium was as 
important to the contextual analysis as the narrative rap form of the alleged threats.142 The court 
relied on Claiborne Hardware and suggested that Bell’s speech deserved the same heightened 
protection afforded to public protests because it amounted to quintessential one-to-many speech 
on an important subject.143 By focusing on the multiple uses and purposes of the medium, the 
court articulated various non-threatening components of Bell’s speech such as his “musical 
ambitions” and the hyperbolic and rhetorical conventions that typify violent rap.144 The court 
recognized that distributing the song through social media opened the song to audiences who, 
                                                 
138 Bell v. Itawamba Cty. Sch. Bd., 774 F.3d 280, 302 (5th Cir. 2014), rev’d in rehearing en banc 799 F.3d 379 (5th 
Cir. 2015).  
 
139 Id. at 282-83. 
 
140 Id.  The song’s refrain included the phrase, “Middle fingers up if you wanna cap that nigga.” Id. at 285. “Cap” is 
slang for “shoot.” Id. 
 
141 Id. at 286. 
 
142 Id. at 302. 
 
143 Id. at 303. The court also adopted Claiborne Hardware’s broad definition of public protest, suggesting that Bell’s 
offensive lyrics, which figuratively referenced doing violence to teachers, qualified as protest speech for First 
Amendment purposes. Id. at 302. (“Courts have recognized that statements communicated directly to the target are 
much more likely to constitute true threats than those, as here, communicated as part of a public protest.” (emphasis 
added)). 
 
144 Id.  The dissent in Bell strongly dismissed the majority’s medium analysis as a “red herring” that 
mischaracterized the plainly threatening meaning of Bell’s purported lyrics. Id. at 307 (Barksdale, J., dissenting). 
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using socially constructed rap-literate interpretive frames, would likely find the song non-
threatening.   
Writing for a majority of the Fifth Circuit during an en banc rehearing of Bell upon 
Taylor Bell’s appeal from the judgment of the district court, Judge Rhesa Hawkins Barksdale 
found that alleged threats may be “directed to” a school environment when they are posted into 
vast Internet social media through which students might be connected with one another, 
regardless of the speaker’s specific intent to connect with such students: 
Students now have the ability to disseminate instantaneously and communicate widely from any 
location via the Internet. These communications, which may reference events occurring, or to 
occur, at school, or be about members of the school community, can likewise be accessed 
anywhere, by anyone, at any time. Although, under other circumstances, such communications 
might be protected speech under the First Amendment, off-campus threats, harassment, and 
intimidation directed at teachers create a tension between a student's free-speech rights and a 
school official's duty to maintain discipline and protect the school community.145     
 
The court’s disagreement over the subject of medium in Bell suggests that judges come to 
dramatically different conclusions about the underlying meaning, reach, and impact of online 
media and non-traditional forms of communication. Judges simply do not approach the 
contextual significance of the speaker’s chosen medium uniformly, especially when that medium 
is Internet-based.  
Adopting a perspective similar to that of the Fifth Circuit panel in Bell, the United States 
District Court for the Middle District of Alabama, in the 2004 case Carmichael v. United States, 
endorsed a “general rule in the case law [] that speech that is broadcast to a broad audience is 
less likely to be a ‘true threat,’” which the court said required dismissal of the government’s 
motion for a protective order that Carmichael take down his allegedly threatening site.146 Seeking 
                                                 
145 Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 379 (5th Cir. 2015) (en banc). 
 
146 United States v. Carmichael, 326 F. Supp. 2d 1267, 1289 (M.D. Ala. 2010) (citing United States v. Bellrichard, 
994 F.2d 1318, 1321 (8th Cir.1993)).   
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information in an underlying drug conspiracy case, Leon Carmichael published 
www.carmichaelcase.com on which he listed informants’ and officers’ names under the heading 
“WANTED.”147 The prosecution asserted that the website threatened and harassed the named 
witnesses and officers and moved for a court order requiring Carmichael to take down the 
website.148 Highlighting the presumptive protection granted to speech aimed at public audiences, 
the court found: “[T]o the extent that the government’s concern is that Carmichael’s website will 
be seen by a lot of people, that fact makes the site look less like a ‘true threat.’”149  
 Not all courts construed publicly accessible media in this manner. In the 2010 case 
United States v. Jeffries, federal magistrate Judge C. Clifford Shirley, Jr. suggested that a 
threatening statement distributed through social media is more serious because it is more likely 
to reach the purported target.150 Several days prior to a child-custody hearing, Franklin Jeffries 
published a music video on YouTube that allegedly threatened the judge in the case.151 In the 
video, Jeffries points a finger at the camera and states, “This is for you, Judge,” before 
performing a seven-minute song that laments in violent terms the abuses he’s suffered at the 
hands of the family court judge and the judicial system.152 Equating contextual analysis with 
                                                 
147 Id. at 1271. 
 
148 Id. at 1270. 
 
149 Id. at 1289. See, also United States v. White, No. 7:08–CR–00054, 2010 WL 438088 at *12 (W.D. Va. 2010). 
The court in White bifurcated the discussion of the widely published Internet posts into two issues: first, whether the 
wide publication proved that White intended to communicate the threat to the target, and second, whether the wide 
publication evinced a non-threatening meaning. Id. The court reasoned that because White’s posts referring to 
Warman were communicated broadly among like-minded readers, their inferred meaning was properly characterized 
as crude humor and disapproval. Id. 
 
150 United States v. Jeffries, No. 3:10–CR–100, 2010 WL 4923335 at *8 (E.D. Tenn. 2010).  
 





assessing the “manner” in which a communication is made,153 Judge Shirley found that posting a 
threatening video in public view rendered it likely to “cause a reasonable person to believe that it 
could ultimately be communicated to [the target]”154 and thus more likely to threaten.155 The 
district court’s narrow medium analysis, which was affirmed on appeal by the Third Circuit 
Court of Appeals, which upheld Jeffries’s conviction, rejected the speech-protective presumption 
that the courts in cases such as Claiborne Hardware and Bell have applied to public speech 
platforms. While those cases considered publicly accessible speech to be diffused and inherently 
less harmful than speech communicated privately and directly, Jeffries equated wide distribution 
to multiple audiences with a higher likelihood of harm.156   
Medium analysis appears to be a key point upon which courts fracture and upon which 
First Amendment outcomes turn. Dissenting judges in true threats cases often disagreed with 
majorities over the extent to which the medium amplified or blunted the threatening nature of 
speech that included violent content. For example, Judge Barksdale, who dissented in Bell and 
who authored the majority opinion when Bell was decided en banc, concluded that “near-
constant student access to social networking sites” renders malicious speech more (not less) 
harmful and disruptive.157 Recent decisions out of the Second Circuit and Ninth Circuit similarly 
fractured over judges’ evaluations of the medium.   
                                                 
153 Id. at *8. 
 
154 Id. at *9. 
 
155 Id.  
 
156 Id. at *9-10. The court in Jeffries described how the video, which was initially shared as a public post, was 
eventually shared with the target through third-party intermediaries. By doing so, the court seemed to appreciate 
how the “viral” nature of a shocking YouTube video or Facebook post creates the impression that it should be taken 
seriously and that it is reasonably foreseeable that such videos will reach the subject of the video and deliver 
reasonably foreseeable negative impacts.  
 
157 Bell v. Itawamba Cty. Sch. Bd., 774 F.3d 280, 307 (5th Cir. 2014) (Barksdale, J., dissenting). 
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In United States v. Bagdasarian, a 2011 case that involved alleged threats against then-
presidential-candidate Barack Obama,158 the Ninth Circuit found that posting threatening content 
to a “non-violent discussion forum [such as Yahoo! Finance] would tend to blunt any perception 
that statements made there were serious expressions of intended violence.”159 Writing in dissent, 
Judge Kim McLane Wardlaw vehemently disagreed, arguing, “That [Bagdasarian] posted on a 
financial message board does not diminish the nature of the threats; just as they would be no less 
diminished had he shouted them on the floor of the New York Stock Exchange.”160  
Under analogous facts, judges in other jurisdictions have found that threats are enhanced 
when published on widely accessible media.161 In the 2013 case United States v. Turner, the 
United States Court of Appeals for the Second Circuit split over whether the First Amendment 
protected public blog posts that advocated violence against federal judges.162 After reciting 
grievances against three federal appellate judges, Harold “Hal” Turner posted several blog 
entries calling for the “blood of tyrants” to “replenish the tree of liberty.”163 Turner’s posts also 
referred to the murder of Judge Jane Lefkow’s husband and mother, which had occurred several 
years earlier, and suggested that the three judges deserved to similarly be “made an example 
of.”164 Turner then published detailed location and security information about the judges’ 
                                                 
158 United States v. Bagdasarian, 652 F.3d 1113, 1115 (9th Cir. 2011). Bagdasarian posted the following two 
statements to an Internet message board: “Re: Obama fk the niggar, he will have a 50 cal in the head soon;” and 
“shoot the nig country fkd for another 4 years+.” Id. 
 
159 Id. at 1121. 
 
160 Id. at 1128 (Wardlaw, J., dissenting). 
 
161 See, e.g., United States v. Castillo, 564 F. App’x 500 (11th Cir. 2014); United States v. Elonis, 730 F. 3d 321 (3d 
Cir. 2013); United States v. Jeffries, No. 3:10–CR–100, 2010 WL 4923335 (E.D. Tenn. 2010). 
 
162 United States v. Turner, 720 F.3d 411 (2d Cir. 2013). 
 
163 Id. at 413. 
 
164 Id. at 416. 
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courthouse offices.165 Turner was convicted under a federal statute that prohibits communicating 
threats to federal judges.166 
The majority noted in its contextual analysis: “The degree to which Turner’s statements 
were widely read and noted publicly was relevant to whether Turner intended for his threats to 
reach—and thus to intimidate [the judges].”167 According to the majority, wide publication also 
strengthened the bond between Turner and his white supremacist audience, which enhanced his 
speech’s threatening meaning.168 This is where the majority and dissent disagreed in an 
important way.  Dissenting Judge Rosemary S. Pooler argued that if the court had properly 
considered the medium, it would have found the true threats doctrine inapposite to the facts.169 
Judge Pooler argued that the incitement standard applied because Turner communicated vitriolic 
disapproval of the judges through a public website, not “personal communications.”170 As Turner 
suggests, some judges consider the medium a crucial determinant of whether the speech-
protective incitement standard or the less speech-protective true threats standard applies when 
speech reflects indicia of both threats and advocacy. 
References to the speaker 
While the true threats doctrine generally requires courts to determine whether speech 
causes reasonable fear that physical violence will be inflicted upon the target, the source of that 
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166 Id at 413. 
 
167 Id.  
 
168 Id. at 427. 
 





fear is an important part of contextual analysis.171 Courts in the cases in this study focused on 
whether context indicates that the speaker or someone within the speaker’s control will cause the 
threatened harm. In eight of the 10 true threats cases analyzed, courts used speaker-centric 
analysis to determine whether speech referenced the speaker or whether the speaker’s 
background, personal attributes, or identity172 contributed to an overall threatening atmosphere or 
to the speech’s dominant threatening meaning. 
The Second Circuit’s decision in Turner, the case discussed above involving threatening 
blog posts aimed at federal judges, exemplifies the speaker-centric contextual analysis conducted 
in a majority of true threats cases. In Turner, the court emphasized that Turner’s threats were 
more serious because he created the impression that he controlled the means by which the targets 
would suffer harm.173 In its contextual analysis, the court highlighted Turner’s public references 
to his persona, spheres of influence, and connections with white supremacists who committed 
past acts of violence.174 These references converted Turner’s abstract violent references to true 
threats, the court found, because they causally connected Turner’s asserted influence to the 
threatened harms.175 Broadly, this suggests that courts that adopt the Turner court’s reasoning 
will focus contextual analysis closely on whether the speaker’s expressive practices make salient 
                                                 
171 See R.A.V. v. St. Paul, 505 U.S. 377, 388 (1993). Justice Clarence Thomas, writing in dissent in Virginia v. 
Black, noted that what makes cross burning such a virulent form of intimidation is the pervasive and patterned link 
between the symbol of the burning cross and actual violence inflicted upon the cross-burner’s chosen target. 538 
U.S. 343, 392 (2003) (Thomas, J., dissenting).  
 
172 See Bell v. Itawamba Cty. Sch. Bd., 774 F.3d 280, 316 (5th Cir. 2014) (Barksdale, J., dissenting) (emphasizing 
the student identity of the speaker to highlight the threatening nature of speech against the backdrop of recent school 
shootings).  
 




175 Id.  
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his or her social connections with violence and violent groups. Simply put, a speaker’s life and 
connection with violence matter under the rationale offered by the court in Turner. 
The sort of speaker-centric analysis conducted by the court in Turner appears to be a 
recent development in true threats cases. In the landmark true threats case Watts v. United States, 
the Court did not closely analyze context related to the speaker’s identity or attributes, and many 
lower courts that have followed suit conducted audience-centric contextual analysis.176 One 
plausible explanation for the Court’s focus on the audience in Watts is that Watts’s speech, 
though ultimately considered protected hyperbole, clearly intimated that he would deliver the 
harm.  Another plausible explanation is that the harms associated with threats against the 
President are qualitatively distinct from harms associated with threats against average citizens. 
Threats against the President create harms regardless of their source or the speaker’s 
intentions.177 Cases regarding threats against the President focus on obstructions to the 
President’s official duties and not on psychological harm, coercion, and intimidation. Yet as 
socio-historical context has become more significant to the true threats doctrine, especially in 
Internet threats cases like Turner that involve menacing hybrid speech, the true threats doctrine 
appears to have become more speaker-focused.  
Courts have also found that a speaker’s serious approval of violence can cause an abstract 
statement to amount to a true threat when the statement has the “reasonable tendency to create 
apprehension that its originator will act according to its tenor”178 or “[expresses the defendant’s] 
                                                 
176 Watts v. United States, 394 U.S. 705 (1969); supra notes 15-28 and accompanying text. 
 
177 Rogers v. United States, 422 U.S. 35, 46–47 (1975) (Marshall, J., concurring) (stating, “Plainly, threats may be 
costly and dangerous to society in a variety of ways, even when their authors have no intention whatever of carrying 
them out…. [A] serious threat on the President's life is enormously disruptive and involves substantial costs to the 
Government [such as restricting the President's movements and requiring a reaction from Secret Service].”). 
 
178 United States v. Jeffries, No. 3:10–CR–100, 2010 WL 4923335 at *8 (E.D. Tenn. 2010) (citing United States v. 
Myers, 104 F.3d 76, 78 (5th Cir.1997)). Although the Sixth Circuit affirmed Jeffries’s conviction under a listener-
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willingness to accept responsibility for” the harm.179 No court clearly articulated a reason for 
treating speaker-focused language as more threatening than abstract or third-party-focused 
threats even when the latter caused targets to suffer similar legitimate fears. Speaker-centric 
analysis seemed taken-for-granted in true threats cases. The prevalence of speaker-centric 
analysis suggests that when courts must determine whether violent advocacy amounts to threats, 
the court’s assessment of the speaker matters a great deal. Provided that speech practices do not 
indicate that the speaker controls the would-be assailant or suggest causal connections between 
speech and the threatened harm, courts seemed likely to find that such speech amounts to 
abstract advocacy.180  These findings raise serious implications, which will be discussed at the 
conclusion of this chapter, regarding whether and how the true threats doctrine should evolve to 
address abstract language that places a target in serious fear of but does not refer to the speaker 
or to some harm-facilitator the speaker controls.  
Plain language and disclaimers 
Courts in the cases studied used linguistic context to determine whether a communication 
is plainly threatening. Although plain language is crucial in true threats analysis, however, 
threats need not be explicit or be “conveyed with the grammatical precision of an Oxford don”181 
to lose First Amendment protection:  
                                                                                                                                                             
centered approached to the threats at issue, the court did point out that Jeffries said he was “willing to go to prison if 
necessary.” United States v. Jeffries, 692 F.3d 473, 480-81 (6th Cir. 2012) (cert. denied, 134 S.Ct. 59 (2013)). The 
primary issue the Sixth Circuit decided was whether the First Amendment required the prosecution to prove that 
Jeffries had a specific, subjective intent to threaten the subject of his YouTube clip. Id. at 478. 
 
179 United States v. Castillo, 564 F. App’x 500, 503 (11th Cir. 2014) (citing United States v. Callahan, 702 F.2d 964, 
966 (11th Cir.1983)). 
 
180 In rare circumstances, courts may infer a threat from abstract violent speech if the speaker expresses a 
sufficiently strong desire for the target to suffer harm. In re Grand Jury Subpoena No. 11116275, 846 F. Supp. 2d 1, 
7 (D.D.C. 2012). 
 
181 United States v. Turner, 720 F.3d 411, 425 (2d Cir. 2013). 
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[R]igid adherence to the literal meaning of a communication without regard to its reasonable 
connotations derived from its ambience would render [threats statutes] powerless against the 
ingenuity of threateners who can instill in the victim’s mind as clear an apprehension of 
impending injury by an implied menace as by a literal threat.182  
 
True threats cases often involved language capable of multiple, equally plausible 
meanings. In five of the 10 true threats cases, judges disputed the alleged threat’s plain meaning 
based on its linguistic context. Judges who argued speech was protected frequently emphasized 
that speech practices contradicted or expressly disclaimed a threatening meaning. Some courts 
treated disclaimers as strong antidotes to a threat’s harmful effects.   
The 2004 case United States v. Carmichael,183 discussed above, is the clearest example of 
a court weighing heavily such a disclaimer. Recall that in Carmichael, a criminal defendant had 
created a website that named the law enforcement officers and key witnesses involved in the case 
and included the following language and disclaimer: 
WANTED: Information on these Informants and Agents [followed by pictures of the individuals]. 
We will have photos and information on all of the courtroom participants…. This website, or any 
posters and advertisements concerning the Carmichael Case, is definitely not an attempt to 
intimidate or harass any informants or agents, but is simply an attempt to seek information. The 
Carmichael Case will not be a “closed door” case.184  
 
The prosecution moved for a protective order requiring the defendant to take down the 
website, arguing that the reference to “informants” in the context of a criminal drug conspiracy 
case amounted to a true threat against the witnesses and officers.185 Witnesses and officers 
testified that after viewing the website they feared they would be harmed or killed if they 
testified against Carmichael.186 The district court found that the website’s threatening 
                                                 
182 United States v. Malik, 16 F.3d. 45, 50 (2d Cir. 1994). 
 
183 United States v. Carmichael, 326 F. Supp. 2d 1267 (M.D. Ala. 2004).  
 
184 Id. at 1272 (emphasis added). 
 
185 Id. at 1270. 
 
186 Id. at 1273. 
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connotations were overcome by the disclaimer and therefore no reasonable person could consider 
the website a true threat.187 “Context,” the court wrote, “can help explain the website’s meaning, 
but it is the website that is the focus of the court’s inquiry.”188 The Ninth Circuit’s decision in 
United States v. Bagdasarian, discussed above, echoed this approach: “When our law punishes 
words, we must examine the surrounding circumstances to discern the significance of those 
words’ utterance, but must not distort or embellish their plain meaning so that the law may reach 
them.”189 Strong emphasis on plain language may limit the importance of non-linguistic context 
in threats cases.   
Bell v. Itawamba County School Board, discussed in more detail above, also addressed 
linguistic meaning to determine the efficacy of the speaker’s post hoc speech practices, which 
the majority found contradicted and blunted otherwise literally threatening language. Recall that 
in Bell, Taylor Bell posted a rap song to YouTube in which he explicitly referred to firearms and 
violence against teachers.190 After the song was shared through social media, Bell uploaded a 
more polished video that explained the song’s inspiration and meaning.191 The second video 
included a monologue in which Bell explained that he used rap to communicate his frustrations 
                                                 
187 Id. at 1281. 
 
188 Id. at 1285. 
 
189 The dissent in Bagdasarian suggested that surrounding circumstances raised significant doubts about the 
majority’s view that a non-threatening meaning was “absolutely plain” from Bagdasarian’s speech. Id. at 1116. 
Bagdasarian referenced a .50 caliber gun in his posts and owned a .50 caliber gun at the time. Id. The majority 
considered this fact irrelevant to the true threats analysis because no one but Bagdasarian knew that he owned the 
gun at the time he published the post.  Id. at 1123.  The dissent suggested Bagdasarian’s possession of the sort of 
firearm mentioned in this threat proved unequivocally the seriousness of the threat. Id. at 1130-31. The chasm 
between the majority and dissent was not necessarily the interpretation of the surrounding circumstances, but rather 
the proper point of view from which to assess the meaning of the language and the circumstances known to various 
parties to the communication. 
 
190 Bell v. Itawamba Cty. Sch. Bd., 774 F.3d 280, 285 (5th Cir. 2014). The court addressed the following lyrics: 
“You fucking with the wrong one/Going to get a pistol down your mouth/Pow.” Id. 
 
191 Id. at 286. 
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with real life and that the teachers’ reported misbehaviors had disturbed him so greatly that he 
felt he had to speak out.192  Following a socio-historical analysis of the boast and braggadocio 
common to the rap genre, the majority asserted that Bell’s clarification of his otherwise literally 
threatening language was strong evidence that the song did not amount to a true threat.193   
Judge Barksdale, writing in dissent in the panel decision in Bell, focused on the literal 
meaning of Bell’s song and dismissed the majority’s interpretation of Bell’s later clarification 
and the literary and social conventions of rap.194 He criticized the majority for “going to any 
extreme to avoid the obvious: that Bell threatened, intimidated, and harassed two teachers.”195 
Bell’s references to real life, Judge Barksdale reasoned, overshadowed other speech practices 
that may have diminished the song’s facially threatening meaning.196 Judge Barksdale concluded 
plainly: “‘[R]apping’ has nothing to do with this; a student who speaks the words Bell spoke, 
regardless of the manner of speech, threatens teachers.”197 Ultimately, the Fifth Circuit, sitting en 
banc, overturned the Fifth Circuit panel and agreed with Judge Barksdale’s interpretation that 
Bell’s language was sufficiently threatening and disruptive to the school environment to warrant 
upholding his suspension.198 The case reinforced the point, however, that plain meaning is rarely 
ever plain when speech involves complex social contexts such as hip-hop or gangster rap. 
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195 Id. at 310 (Barksdale, J., dissenting). 
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198 Bell v. Itawamba Cty. Sch. Bd., 799 F.3d 379, 391 (5th Cir. 2015) (en banc). 
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In the 2010 case United States v. White, the United States District Court for the Western 
District of Virginia conducted an especially narrow (and somewhat vexing) analysis of plain 
meaning.199 Bill White, a renowned Neo-Nazi white supremacist, had directed threatening 
messages to Richard Warman, a Canadian Jewish civil rights lawyer, through his political 
website, the Vanguard News Network.200 For example, White posted an article that recounted a 
firebombing at the home of a leader of the Canadian Communist Party and appended the 
comment, “Good. Now someone go do it to Richard Warman.201 In another post titled “Kill 
RW,” White called for Warman to be “drug [sic] out into the street and shot, after appropriate 
trial by a revolutionary tribunal.”202 White also emailed Warman a message that stated that 
Canadian citizens ought to rise up against public officials and “put them to the sword.”203 The 
court, granting White’s motion for acquittal as to the statements regarding Warman, took 
White’s public statements — and that he included Warman’s home address among the calls for 
violence against Warman “because it makes him so mad” — at face value and found that they 
strongly contradicted the alleged threats and diminished their capacity to threaten.204  
The court assumed without citing supporting evidence that White’s audience of like-
minded individuals “would have treated these statements as ‘a kind of very crude offensive 
method of stating a political opposition’” to Warman.205 Without conducting contextual analysis 
                                                 
199 See United States v. White, No. 7:08–CR–00054, 2010 WL 438088 (W.D. Va. 2010). 
 
200 Id. Bill White did not contest the facts related to his communications regarding Warman. Id. at *12. 
 






204 Id. at *13. 
 
205 Id. (citing Watts v. United States, 394 U.S. 705, 707 (1969)). Recent attention to so-called “stochastic terrorism” 
belies the court’s confident assumption that like-minded white supremacist audiences decode such language as mere 
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regarding the actual or likely audience, the court concluded that a non-threatening meaning 
would be plain to the intended audience.206 “Though the tone of White’s postings could not be 
characterized as light-hearted jests,” the court wrote, “they are easily susceptible to 
characterization as mean-spirited ridicule and harassment, reminiscent of grade school 
bullying.”207 While it is possible that some individuals would perceive White’s comments as 
mere ridicule, the court’s emphasis on plain meaning provided no path for investigating context 
and potentially revealing additional meanings or weighing the sincerity of White’s after-the-fact 
clarifications.208 When courts relied heavily on plain meaning or the speaker’s disclaiming or 
clarifying speech practices, their overall contextual analysis was narrow and perhaps incomplete 
compared to cases that scrutinized socio-historical context.   
In the 2006 case Fogel v. Grass Valley Police Department,209 the United States District 
Court for the Eastern District of California candidly acknowledged the limits of plain meaning 
analysis and suggested that courts should use socio-historical context to resolve close cases. 
Witnesses complained that the following messages painted on the side of Matthew Fogel’s van 
amounted to terroristic threats: “I am a fucking suicide bomber communist terrorist! Pull me 
                                                                                                                                                             
hyperbole.  See Emily Crockett, Trump’s 2nd Amendment comment wasn’t a joke. It was “stochastic terrorism,” 
VOX (Aug. 11, 2016, 1:56 PM), http://www.vox.com/2016/8/10/12422476/trump-second-amendment-hillary-
stochastic-terrorism-anti-abortion-violence (citing David S. Cohen, Trump’s Assassination Dog Whistle Was Even 
Scarier Than You Think, ROLLING STONE (Aug. 9, 2016) (defining “stochastic terrorism” as “using language and 
other forms of communication to incite random acts of violence that are “statistically predictable but individually 
unpredictable.”). If the district court in White were aware of or concerned with the stochastic terrorism phenomenon, 
its social, historical, and audience analysis may have looked substantially different. The scope of the court’s harm-
based contextual analysis would undoubtedly have expanded to account for such harm. 
 
206 White, 2010 WL 438088 at *13. 
 
207 Id. The author of this dissertation would like to note that he would not have liked attending the sort of grade 
school contemplated by the late Senior District Judge James C. Turk. 
 
208 In dicta, Judge Turk expressed consternation that prosecutors desired to convict White under a true threats theory 
for incitement-style language, which if successful would “eviscerate” First Amendment protections for mere 
advocacy of violence and “blur, impermissibly, the line between protected and prohibited speech.” Id. 
 
209 415 F. Supp. 2d 1084 (E.D. Cali. 2006).  
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over! Please, I dare ya! Allah praise the Patriot Act ... Fucking JIHAD on the First Amendment! 
P.S. W.O.M.D. on Board!”210 Grass Valley police officers, concerned by references to Jihad and 
weapons of mass destruction, detained Fogel for questioning.211 Fogel explained the political 
nature of his statements and painted over the words on his van, whereupon he was released and 
no charges were filed.212 Fogel alleged that the detention violated his First Amendment rights.213  
Unlike other courts discussed in this section, the court in Fogel did not indicate that it 
privileged literal meaning in its analysis of alleged threats. Denying the parties’ cross-motions 
for summary judgment, the court said Fogel’s “words themselves, taken literally, state a threat,” 
but that a quick examination of socio-historical context raised disputed factual issues that the 
court must consider.214 Given the references to the September 11 terrorist attacks, the political 
unrest surrounding the PATRIOT Act, and Fogel’s sworn statements, the court suggested that a 
fact-finder would be equally justified in finding that the statements amounted to true threats or 
political hyperbole.215  
Summary 
Given the flexibility the true threats doctrine permits regarding contextual analysis, courts 
unsurprisingly weighed a variety of contextual factors in true threats cases, the most salient of 
which was socio-historical context. Courts also regularly addressed three additional factors: the 
medium, circumstances connecting the speaker to the harm, and speech practices that disclaimed 
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or qualified the threat’s plain meaning. Strong emphasis on the literal meaning of threats and 
disclaimers by some courts suggests that socio-historical context is not the driving factor in all 
cases involving high-conflict expression environments even though it was addressed in all cases.  
Indeed, some courts remain focused on syntax and linguistic context. Given that Watts v. United 
States and its progeny require only that a court assess a threat “in context,” a term for which 
judges routinely supplied their own meaning, it is not surprising that the cases reflect some 
variation in how courts characterize context in such cases.   
INCITEMENT: ADDITIONAL FACTORS IN CONTEXTUAL ANALYSIS 
In addition to narrowly construed socio-historical context, courts regularly emphasized 
two contextual factors in incitement cases: the speech’s public or private nature, and the extent to 
which the speech matched a previous pattern of speech-produced violence. Like the true threats 
cases analyzed in this chapter, no single contextual factor dominated the analysis conducted by 
courts in incitement cases. The overarching theme in the incitement cases is that courts provided 
strong protection to violent speech directed to the public, even in notably volatile high-conflict 
environments, so long as the speech practices involved did not closely resemble circumstances in 
which similar audiences have acted on similar speech to commit violent acts.   
Public speech 
Eleven out of the 12 incitement cases discussed the public or private nature of alleged 
incitement. The emphasis on public speech in incitement cases and the emphasis on the medium 
in true threats cases are distinct inquiries.  In true threats cases, courts analyzed the medium’s 
infrastructure and attributes to determine the extent to which such characteristics enhanced the 
threat’s capacity to harm.  In incitement cases, courts tied speech’s public or private nature to the 
speaker’s intent. Applying contextual analysis to the Brandenburg test, courts indicated that 
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when violent speech is communicated to a small, identifiable group, it is more likely to be 
directed at producing an illegal result than speech communicated broadly, regardless of the 
medium.   
The 1982 Supreme Court decision in NAACP v. Claiborne Hardware,216 discussed above, 
illustrates the importance of public speech practices in incitement cases. Recall that in Claiborne 
Hardware, a group of white-owned businesses sought economic damages sustained as the result 
of an allegedly illegal NAACP boycott.217 Although the boycott was protected activity, the 
merchants argued that the NAACP effected the boycott through illegal threats of force and 
incitement of illegal violence against boycott violators.218 Cautioning that judges should exercise 
“extreme care” when determining whether to impose liability on public speech,219 the Court 
found that Charles Evers’s public speeches, which suggested that boycott violators would be 
harmed, were too integral to the NAACP’s political position to be subject to liability.220 The 
public nature of Evers’s speech was integral to boycott proponents’ exercise of their speech-
related right to associate politically.221 One important implication of Claiborne Hardware is the 
Court’s indication that in the incitement context, public speech facilitates opportunities for 
viewpoint persuasion and participation in ways that private speech does not.222 Other courts have 
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222 Compare NAACP v. Claiborne Hardware, 458 U.S. at 926-27, and United States v. White, 638 F. Supp. 2d 935, 
950-51 (N.D. Ill. 2009) (emphasizing that statements did not amount to illegal solicitation of violence when the 
defendant communicated the statements to the general public on a publicly accessible website) with United States v. 
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similarly reasoned that violent speech in public gatherings deserves strong First Amendment 
protection because of its inherent participatory and social nature.223 
In the 1993 case United States v. McDermott, the United States District Court for the 
Northern District of Iowa focused on protecting violent speech in public forums.224 In 
McDermott, the defendants, William and Daniel McDermott, burned a cross in a public park, 
allegedly threatening and inciting violence against African-Americans.225 The defendants argued 
that the cross-burning was protected under Brandenburg because it occurred in a public park and 
was not directed at a specific individual or group.226 The court stated that although Brandenburg 
and Claiborne Hardware support heightened protection for public, violent advocacy, such 
protections are not absolute.227 Although public speech is commonly directed toward the body 
politic, a fact finder need not presume that public speech is directed at no specific individual or 
group.228  
Some courts expressly challenged the presumptively high protection public violent 
advocacy receives under the First Amendment. In the 2010 case United States v. White, the 
United States Circuit Court of Appeals for the Seventh Circuit suggested that communicating 
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publicly does no more than define and signify a potential audience.229 The defendant in the case, 
Bill White, was charged with soliciting violence after he posted personal information about a 
juror who he said played a key role in convicting white supremacist Matthew Hale for soliciting 
the murder of a federal judge.230 White’s motion to dismiss the indictment was granted, and the 
government appealed.231 The appellate court overturned the dismissal, finding that further 
corroborating circumstances were required to determine White’s intent and the meanings that 
could be drawn from his public speech practices.232 Unlike many of the courts discussed above, 
the Seventh Circuit attached no presumptive protection to public speech in its contextual 
analysis. Furthermore, when courts assessed the public context of allegedly violent speech 
practices, they did not indicate the type of evidence that would show that public speech is 
sufficiently particularized to fall outside Brandenburg’s protective reach.233 Absent sufficient 
corroborating circumstances suggesting that a defendant clearly aimed public speech at a 
particular audience, general calls for violence receive strong protection and correspondingly little 
additional contextual analysis.234   
Patterns of speech and violence 
In incitement cases, courts occasionally analyzed whether a defendant’s speech practices 
resembled speech that was immediately followed by violence. This inquiry overlaps with socio-
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historical contextual analysis with one key difference. Court used socio-historical context to 
understand the symbols and meanings built into an allegedly harmful speech act. When 
analyzing patterns of speech-induced violence, courts conducted strict comparative analysis of 
the defendant’s speech practices without necessarily considering the meanings derived from such 
practices.   
Courts seemed to place tremendous emphasis on identifying patterns of speech-incited 
violence. For example, in Claiborne Hardware, the Court emphasized that although violence 
occurred during the campaign of boycotts, violence did not immediately follow Evers’s 
statement, “If we catch any of you going in any of them racist stores, we’re gonna break your 
damn neck.”235 Even in the context of the occasionally violent boycotts, Evers’s speech did not 
fit the Court’s standard of pattern of speech that caused violence.236 Justice Stevens explained, 
“When such appeals do not incite lawless action, they must be regarded as protected speech.”237  
Justice Stevens’s language suggests a slight, but important, modification of the Brandenburg 
standard in that focused on the actual effects of speech rather than its likely effects.238  
Interpreted narrowly, Justice Stevens’s approach to incitement would protect speech that merely 
suggests a causal pattern of speech and violence so long as violence has not occurred.239   
 Similarly, in United States v. White, the district court analyzed Bill White’s speech 
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doctrines. Id. at 927 (citing Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942)).  
 
237 Claiborne Hardware, 458 U.S. at 928. 
 
238 Elsewhere in Claiborne Hardware, Justice Stevens stated that Brandenburg does not protect speech if it is likely 
to incite or produce illegal action, which suggests that he used the word “incite” to mean “cause” rather than mere 
encouragement. Id. at 928. 
 
239 Cf. Am. Freedom Def. Initiative v. Metro. Transit Auth., 70 F. Supp. 3d 572 (S.D.N.Y. 2015) (finding that 
speech did not qualify as incitement because violence had not followed identical speech on previous occasions). 
 
 121 
practices narrowly and determined there was not a sufficient pattern of speech and violence to 
suggest that the white supremacists who were the audience of his Overthrow.com website would 
harm the juror targeted in the White’s posts.240 The prosecution introduced evidence that white 
supremacists respond to their leaders’ public hatred of “enemies of the white race” with acts of 
violence toward such targeted enemies.241 The court concluded, however, “Knowledge or belief 
that one’s speech, even speech advocating law breaking may cause others to act does not remove 
the speech from the protection of the First Amendment.”242 Notably, the opinion lacked in-depth 
analysis of white supremacist groups generally or the Overthrow.com audience specifically.243  
The court instead focused its socio-historical analysis on the perhaps analogous, but certainly 
distinct, context of abortion clinic violence, a qualitatively different social phenomenon from the 
neo-Nazi white supremacist movement involved in White.   
For speech to qualify as unprotected incitement under Brandenburg, the court in White 
seemed to require evidence of a pattern of speech and violence that connected the particular 
speaker (White) and the particular audience (Overthrow.com) directly to a particular harm to a 
particular target (Juror A). The incitement standard remains difficult to overcome unless clear 
evidence suggests that speech has caused its recipient to attempt or effect violence against a 
clearly identifiable target. Claiborne Hardware and White illustrate how narrow contextual 
analysis focused on patterned speech practices may lead to extraordinarily speech-protective 
results in incitement cases.   
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Physical proximity and timing 
 Brandenburg’s emphasis on the imminence of harm and the true threats doctrine’s 
emphasis on protecting individuals from fear and the “disruption that fear engenders”244 indicate 
that an essential inquiry in each doctrine is whether the alleged harm has become grave enough 
that the government may constitutionally intervene or punish speech. It seems that physical 
context (i.e. proximity between the speaker, the target, and the alleged harm) and the timing of 
events should feature prominently in courts’ contextual analysis, especially as courts use context 
to characterize harms. 
The parties’ physical proximity to one another can be an important factor in other areas 
of law that deal with harmful speech. For example, in the 2014 cyberstalking case Windsor v. 
Boushie, the Montana Supreme Court found that fear of bodily injury is not reasonable when the 
allegedly threatening speech occurs over great physical distance and the parties are not known to 
one another personally.245 Analysis of physical proximity may reveal important aspects of the 
relationship between the speaker and the target and help courts assess speech’s likely harms.  
However, physical context was addressed explicitly in only two of the 10 true threats cases and 
five of the 12 incitement cases analyzed in this chapter,246 and it did not play a significant role in 
determining whether speech practices were capable of causing alleged harms. The clearest 
statement on physical context in the modern true threats cases was Judge Pooler’s in her 
dissenting opinion in Turner: “In the world in which we live, speech has no geographical 
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boundaries.”247 According to Judge Pooler and the trial court in Turner, speech-produced harm 
no longer depends on physical proximity between the speaker and the target,248 which makes 
analysis of physical context superfluous. 
 Timing, or temporal context, is another seemingly important contextual factor that was 
not emphasized in incitement cases. Brandenburg affirmed that the state may not criminalize 
advocacy of violence unless it is directed at producing and likely to produce imminent lawless 
action or violence.249 “Imminent” is commonly defined as “about to happen” temporally.250 
Black’s Law Dictionary defines an imminent danger as one that presents “immediate danger, 
such as cannot be guarded against.”251 However, the cases revealed that courts seldom address 
temporal context explicitly in incitement cases.252 As noted above, “[t]he instances in which 
courts have found the imminence required for incitement are … quite rare.”253 Only four of the 
10 true threats cases and five of the 12 incitement cases analyzed in this chapter discuss temporal 
context explicitly. This appears to be because courts frame the imminence prong according to a 
standard focused on causal certainty rather than temporal proximity. 
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In Bass, plaintiff Taneysha Bass yelled at a group during a spontaneous anti-police 
protest, “Beat those cops’ asses.”254 Following Bass’s speech, the crowd cheered, became more 
agitated, and failed to disperse.255 Police arrested Bass, and she filed a civil complaint against 
Officer Brian Hansen and members of the Chicago Police Department alleging violation of her 
First Amendment rights.256 The court focused on the character of Bass’s words, asking whether 
they amounted to the metaphorical “spark to tinder” that caused the neighborhood unrest.257 The 
court did not assume that Bass’s speech caused the crowd’s hostility simply because the events 
occurred closely in time.258 Focusing on the character of the speech rather than chronology of 
events, the court reiterated the incitement doctrine’s emphasis on First Amendment value: 
“Criticism of police action does not inherently imply resistance to it…. [T]he government may 
not ‘assume that every expression of a provocative idea will incite a riot.’”259   
In the 1973 case United States v. Dellinger, the United States Court of Appeals for the 
Seventh Circuit interpreted imminent harm to mean “instantaneous and immediate” and 
“irremediable except by punishing the expression and thereby preventing the conduct — whether 
the expression is inseparably locked with action.”260 The latter characterization illustrates the 
focus on causality that characterized the incitement cases. Like other courts, the court in 
Dellinger emphasized these elements over temporal proximity or chronology. The key inquiry, 
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the court said, is whether the “situation, nature, and details of the riot contemplated at the time of 
[the riot’s first urging] … is sufficiently similar [to the alleged riot] so that it is reasonable to say 
the later is the same as or the evolving product of the one intended.”261 Bass and Dellinger 
provided two examples of the substantial breathing space speech received under the incitement 
framework when courts framed imminence in terms of causality and rather than temporal 
proximity.  
Physical and temporal context in abortion clinic access cases 
Physical context played a larger role in anti-abortion advocacy cases than in non-
abortion-related true threats and incitement cases, likely because such cases involved claims 
under the FACE Act, which was passed to prevent physical obstructions to abortion clinics.262 
Courts characterized the speaker’s protest tactics according to whether they physically obstructed 
a person protected under the FACE Act.263 For example, in the 1997 case United States v. Scott, 
the United States District Court for the District of Connecticut asserted, “A nose to nose 
confrontation is hardly essential to the conveying of the protestors’ views and will, given their 
history of intimidation, be reasonably perceived by those seeking to enter the clinic as 
intimidating.”264  
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Temporal context was not a key component in courts’ contextual analysis in abortion 
clinic speech cases, with one exception. Courts considered temporal context an important factor 
when the timing of allegedly threatening communications increased their harm or supplied a 
threatening meaning to a communication in light of other social circumstances or historical 
events. The clearest usage of temporal context by a court in this way involved a New York 
federal district court’s characterizations of a series of “WANTED” posters in the 2001 case New 
York ex rel Spitzer v. Kraeger, decided by a New York federal district court.265 The defendants, 
Joseph and Sheri Kraeger, stapled “WANTED” posters to telephone poles outside of an abortion 
clinic in Utica, New York, offering to pay $100 for information on doctors who performed 
abortions at the clinic.266  Shortly after an abortion-providing doctor was murdered in Buffalo, 
New York, the Kraegers posted new posters that raised the reward amount to $200.267 The State 
of New York successfully sought a preliminary injunction and statutory damages against the 
Kraegers under the FACE Act.268   
Although the court acknowledged that the posters were published with a legitimate 
information-seeking purpose, the court suggested that temporal context was useful in 
characterizing the harms experienced by the staff at the clinic: “[The] timing of the second round 
of posters certainly reasonably increased the feelings of fear and intimidation on the part of staff 
at the Utica clinic.”269 The Kraegers’ practice of surrounding the clinic with facially non-
threatening WANTED posters was interpreted as a threat of force based solely on timing. Had 
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the posters not been published when they were, they would likely not have been qualified as true 
threats under the FACE Act.270   
Physical and temporal context were more significant in abortion clinic advocacy cases 
brought under the FACE Act than in standard true threats and incitement cases. Overall, physical 
context and temporal context did not play a significant role in courts’ characterizations of the 
harms, values, speech practices, and meanings associated with allegedly harmful speech in true 
threats or incitement cases. This suggests that such contextual factors do not currently hold high 
doctrinal importance for courts. 
CONCLUSION 
 Although courts addressed an array of contextual factors in true threats and incitement 
cases, social-historical contextual analysis was paramount in courts’ decision-making processes. 
When courts addressed socio-historical context explicitly, they were more likely to clearly 
articulate relationships between the harms, values, speech practices, and meanings associated 
with speech in high-conflict environments and to analyze those relationships deeply. When 
courts in these cases did not conduct thorough socio-historical contextual analysis, they focused 
on the literal meaning of allegedly harmful speech and often found that the speech at issue 
amounted to illegal threats or incitement. This suggests that deep socio-historical contextual 
analysis promoted more speech-protective frameworks for analyzing allegedly harmful speech. 
 Socio-historical contextual analysis was particularly salient in cases involving political 
speech historically associated with violent acts such as cross burnings and anti-abortion 
advocacy. In such cases, factors such as the medium of expression or speech’s public-private 
nature were analyzed thoroughly only when they informed the court’s analysis of social 
                                                 
270 See also Planned Parenthood of the Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058, 1063 
(9th Cir. 2002) (describing how patterns of speech and violence, evinced by temporal proximity of speech and 
violence events in an inherently violent atmosphere, contribute threatening meaning to political messages).  
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relationships and history. This suggests that courts sometimes prioritized socio-historical 
contextual analysis and sometimes emphasized socio-historical context to the exclusion of other 
contextual factors.  
Courts in true threats cases tended to frame socio-historical context more broadly than 
courts in incitement cases. In true threats cases, courts often assessed the overall climate in 
which speech was uttered to determine whether speech was threatening. In incitement cases, 
courts focused narrowly on whether the speech at issue closely resembled previous instances in 
which similar speech was followed by serious harm.   
In general, courts emphasized different contextual factors in true threats and incitement 
cases. In true threats cases, courts emphasized three contextual factors: 1) the medium through 
which the alleged threat was communicated; 2) the extent to which the speaker, through direct 
references or extrinsic circumstances, suggested that he controlled the threatened harm; and 3) 
the extent to which the speech was plainly threatening on its face, and if it was, whether the 
speech was uttered in circumstances that negated or blunted the threat. In incitement cases, 
courts emphasized two contextual factors: 1) the public nature of the speech; and 2) the extent to 
which the speech, through direct references or extrinsic circumstances, resembled a pattern in 
which speech had led to violence in the past violence. Courts did not closely examine physical 
context or temporal context in either true threats or incitement cases.  
No court’s method of contextual analysis appeared to be more coherent or consistent than 
any other court’s method. When read alongside the ethnographic findings, which are presented in 
the following chapter, these findings suggest that courts should establish analytical frameworks 
in which they assess all of the salient aspects of context identified in this chapter, namely social 








CHARACTERIZATIONS OF CONTEXT BY PARTICIPANTS IN A  
HIGH-CONFLICT SPEECH ENVIRONMENT 
 
Across the United States, abortion clinics are the frontlines of constant, multi-sided 
ideological warfare1 among anti-abortion demonstrators and pro-choice advocates, patient 
escorts, and clinic workers.2 These high-conflict speech environments persistently test the 
boundaries of free speech and raise serious questions regarding the standard for redressing harm 
purportedly caused by ideologically motivated expression.3  
Through the lens of participatory ethnographic fieldwork, this chapter analyzes the 
relationship between speech and harm at an abortion clinic in the Southeastern United States, 
which is referred to in this dissertation as “The Women’s Clinic.” The ethnographic component 
of this dissertation specifically addresses this dissertation’s second research question, to wit: how 
do speakers, targets of allegedly harmful speech, and other recipients of potentially harmful 
speech (together “participants”), characterize the context of allegedly harmful speech in high-
                                                 
1 The word “warfare” is used deliberately in this chapter. During in-depth interviews, participants (both pro-choice 
and anti-abortion) described their advocacy in militaristic terms. Participants identified themselves as “the last line 
of defense” or “human shields.” They “take up the fight” and “engage in holy war.”  
 
2 These terms are the preferred terms used by the group to which each term pertains. Although some anti-abortion 
participants referred to themselves as “pro-life,” the majority were staunchly and primarily anti-abortion in both 
their messaging and professed group affiliation. 
 
3 Jenavieve Hatch, North Carolina Abortion Providers Fight For Ground Amid Growing Hostility, HUFFINGTON 
POST (Dec. 4, 2016, 1:43 PM), http://www.huffingtonpost.com/entry/charlotte-abortion-rights-
protest_us_5841b859e4b0c68e04808b82. These concerns pervade the case law involving allegations of true threats 
and incitement in the abortion clinic context. Indeed, the facts of several cases discussed in Chapter Three of this 
dissertation involve the application of the FACE Act, which protects clinic workers and patients from unlawful force 
and obstruction. The facts of these cases were closely analogous to many of the accounts distilled from the 
interviews and fieldwork that form the research corpus for this chapter. See, e.g., United States v. Scott, 958 F. 
Supp. 761 (D. Conn. 1997) (involving similar characterizations of “sidewalk counseling” practices, similarly 
organized clinic escorts with similar guiding principles, and allegations of abuse and harassment by demonstrators).  
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conflict speech environments, and how do these characterizations impact participants’ 
interpretations of allegedly harmful speech? This dissertation conceptualized harm broadly to 
encompass speech that threatened violence or incited illegal activity against clinic participants, 
but accounted for the possibility of other characterizations of harm among participants. The 
findings demonstrate that participants articulated harms that were related but distinct from the 
harms explicitly contemplated by courts in true threats and incitement cases. 
It is important to emphasize at the outset of this chapter that while courts and legal 
scholars use precise legal terms to refer to categories of harmful speech and the harms that stem 
from such speech, participants in this study used much more vague and abstract language to refer 
to speech-related harms they experienced. For example, courts conceptualize threats as serious 
expressions of intent to commit acts of violence against a particular target and incitement as clear 
language directed at producing imminent, illegal conduct such as violence. Courts’ language in 
the cases indicated that courts are primarily concerned with addressing speech that specifically 
warns of or urges forthcoming acts of physical violence against an identifiable target with an 
intent to intimidate the target or produce the violence.  
Participants, on the other hand, used their own vernacular to articulate an array of harms 
that extend beyond the fear that accompanies explicit threats of physical violence or speech that 
urges others to commit acts of physical violence. Participants often struggled to characterize the 
specific harm associated with speech they considered harmful, and they gravitated to the word 
“threat” or “threatening” to characterize speech that tended to portend or forecast some type of 
harm to some participant. For example, although participants never explicitly described fearing 
bodily injury or witnessing speakers urge others to commit acts of violence at the clinic, they 
often expressed serious anxieties that opposition group members were acting in a “threatening” 
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manner.4 Whereas courts were abundantly clear about the meaning of threats, participants were 
rarely clear about what harm was being threatened. Analysis of the ethnographic data suggested 
strongly, however, that participants did not use the word threat to refer only to expressions of 
intent to commit acts of physical violence, which is how courts use the term “threat.” 
Participants considered some forms of expressive activity — particularly targeted surveillance 
and personal information sharing — generally harmful because of the discomfort such practices 
caused participants in the moment, but also specifically threatening because of the harm, such as 
harassment by other unknown actors, that such practices suggested would be visited upon the 
participant at some future time.   
In this chapter, the words “threat” and “threatening” are used as participants used those 
terms to express the belief that another participant might cause some kind of harm to the 
participant or others within his or her social group at some point in the future. These terms are 
not limited to threats of physical violence captured in the case law on threats because that is not 
how participants used them. Similarly, the word “harmful” is used generally in this chapter to 
describe speech practices participants considered damaging. The articulated harms ranged from 
mild annoyance to serious anxiety and occasionally to fear of violence. Therefore, references to 
harmful speech encompass, but are not limited to, speech associated with acts of physical 
violence.5 Whereas “harm” is a general term that refers to an array of negative experiences 
associated with speech, “threats” and “threatening” are more specific terms that relate to 
participants’ expressions of anxiety over some future harm. 
                                                 
4 The implications of participants’ characterizations of context and harm will be discussed in Chapter Five of this 
dissertation. 
 
5 In this chapter, participants’ references to threats of violence are rare and are thus highlighted explicitly.  
 132 
The analysis in this chapter centers on the daily goings-on at the clinic and the themes 
that emerged from ethnographic field notes and interview transcripts regarding the routine 
practices of participants and how they interact amid conflict. As discussed in greater detail in 
Chapter Two of this dissertation, the ethnographic field notes (both focused and traditional), key 
participants’ Internet and social media accounts, and interview transcripts were analyzed 
qualitatively in the tradition of immersive, grounded theoretical practice.6 Salient themes 
emerged7 regarding the relationship between participants’ characterizations of context and 
participants’ perceptions of various types of speech participants considered threatening or 
otherwise harmful at the clinic. Following a discussion of the field site and introductions to the 
key participants who comprise the field site’s social structure, this chapter will discuss the 
themes that emerged from the ethnographic findings surrounding participants’ characterizations 
of context surrounding speech at the clinic that participants considered threatening.  
Field site background  
The Women’s Clinic is located in Pinedale, a medium-sized metropolitan area in the 
Southeastern United States with an approximate population of 400,000. The Women’s Clinic 
provides reproductive healthcare services such as emergency contraception, pregnancy tests, and 
prenatal ultrasound imaging, but it is primarily an abortion clinic. It provides abortifacient, 
pharmaceutical-induced, and surgical abortions; pre-abortion consultation; and post-abortion 
follow-up care.    
                                                 
6 See generally, Chapter Two. The ethnographic texts, compiled during more than 500 hours of fieldwork, were 
coded line by line. From these primary codes, patterns and intersections emerged, which formed the basis for the 
themes, findings, and provisional theories discussed in this study. 
 
7 For example, when two codes (derived from systematic open coding) overlapped frequently during qualitative 
coding, it suggested the presence of a salient theme in the field data. The axial codes, such as “surveillance,” 
“physical boundaries,” and “social relationships,” that were formed to represent these themes, constitute the major 
findings reported in this chapter. 
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The Women’s Clinic is housed in a split-level brick structure in a mixed-use office park 
in suburban Pinedale. Each of the four businesses in the office park fronts a one-way public 
roundabout that encircles a grassy median. An open area in the median directly across from the 
clinic provides enough room for approximately 20-30 adults to stand comfortably under the 
cover of shade trees.  
The clinic provides little on-premises parking for patients; there are three marked parking 
spaces and room to squeeze in two or three cars behind the building. Two of the office buildings 
have large parking lots, the nearest of which is off limits to patients, clinic works, volunteers, 
demonstrators, and preachers. On busy days, patients must walk about 50 yards along the public 
roundabout between the median and the front of the clinic where demonstrators and preachers 
gather. Because there is no sidewalk in front of the clinic, City of Pinedale ordinances permit 
pedestrians to use an 8-foot-wide right of way on the clinic property. A line of six prickly holly 
bushes ostensibly marks the end of the right of way, but its exact boundary is the subject of 
constant negotiation among participants and the Pinedale Police. The public roundabout, the 8-
foot right of way, and the other public spaces adjacent to The Women’s Clinic constitute the 
primary sites of high-conflict speech and the physical field site for this study.  
Key groups and participants 
Several key groups make up the social structure of the high-conflict speech environment 
surrounding the clinic. The following section introduces the groups and highlights key individual 
participants who routinely participate in expressive activities at The Women’s Clinic. The 
findings in this chapter emerged from qualitative analysis of these participants’ experiences, 
captured in ethnographic field notes and interview transcripts.  
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 End Abortion Everywhere. End Abortion Everywhere (“EAE”) is a national movement 
of self-described “abortion abolitionists” with a loosely organized group in Pinedale. EAE 
maintains a robust website where supporters can engage with ongoing abortion abolition 
campaigns, explore the EAE platform through crisply produced videos and testimonials, and 
purchase apparel and gear through EAE’s online store. According to its website, EAE’s platform 
and practices are rooted in “born-again” Protestant evangelism and inspired by anti-slavery 
abolitionist movements within the early American Christian church.  
As EAE’s founder explained in a 2015 interview with a journalist from a national 
multimedia group, “[EAE does not have] chapters, there are just adherents to abolitionism.”8 
EAE affiliates in Pinedale similarly insist that they lack a formal organizational structure. In 
semi-structured and casual interviews, many participants reiterated that they are part of no 
particular church or group, although they frequently carried EAE signs, wore EAE apparel, and 
distributed leaflets and glossy index cards known as “drop cards” bearing EAE’s sharp, stylized 
logo.  
Three men — Trent, Joe, and Doug — formed the EAE nucleus that demonstrated and 
preached at The Women’s Clinic Monday through Friday most weeks during fieldwork. Trent is 
a burly man and an imposing figure. He is between 55 and 65 years old and a former Marine. 
Trent keeps a scraggly (but not unkempt), formerly black, graying beard. He dresses in denim 
dungarees, EAE t-shirts, and dark sunglasses even on cloudy days. Trent travels across the 
country preaching a gospel-centered, anti-abortion message at clinics, schools, and the homes of 
abortion-providing clinicians. Trent wears a GoPro camera9 that he uses to record and post 
                                                 
8 To maintain pseudonymity of EAE and its members, attribution for this quote is withheld.  
 
9 GoPro is the brand name of a compact, hands-free action camera that can be affixed to the user with either a small 
mount or a harness such as the one Trent has strapped to his chest during clinic demonstrations.  
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videos from demonstrations to an “EAEPinedale” YouTube account. During fieldwork, Trent 
lived a commutable distance from Pinedale. He moved to Texas in the summer of 2016.  
Joe and Doug are also former military personnel. Joe is a tall, bespectacled man whose 
facial hair and clothing resemble Trent’s. The one exception is that Joe frequently wears a vest 
equipped with numerous deep pockets. When he does, Joe resembles a photographer or a hunter. 
Joe speaks with a nasally Great Lakes accent that first appeared meek but became increasingly 
prominent as he gained experience and clout among EAE activists.  
Doug, who is in his early 30s, is much younger than Trent and Joe. Recently named the 
leader of EAE Pinedale and Trent’s successor, Doug has become more active preaching at the 
clinic during the week. Although Doug is a key figure, his and my active time in the field site 
hardly overlapped. Most of what I know of Doug, I know through stories from the volunteer 
patient escorts at the clinic and through videos of Doug’s preaching shared privately with me and 
posted to YouTube or the EAE Pinedale Facebook group. 
 The Street Preachers. Three preachers — Sam, his wife Mattie, and Jack — preached 
outside The Women’s Clinic at least weekly. The street preachers travel across the Pinedale 
metropolitan area to preach primarily at college campuses and large public events like the state 
fair or athletic events. Their methods follow a tradition of “open-air ministry.” Sam and Mattie 
have been involved in open-air ministry at abortion clinics for decades, primarily in Florida 
where they lived and began raising a family. Mattie specifically describes herself as a “sidewalk 
counselor.” Sam and Mattie, who are in their 60s and have several grandchildren, were warmer 
and more open than the EAE supporters when we first met. Sam, a former headmaster of a 
Christian secondary school, describes himself as a “thinker” and as “someone who respects 
education.” He looks the part. Sam keeps reading glasses tethered around his neck. His wispy 
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gray hair falls across his face in smooth bangs. He reflects a soft, grandfatherly disposition. 
Mattie presents as earthier than Scott, wearing ankle-length skirts that have a homespun look. 
When she arrives at the clinic, her bright white hair flows past her shoulders and blows in the 
wind as she pulls a small shopping cart of leaflets, “blessing bags,”10 and sound amplification 
equipment behind her.  Although Mattie individually identifies as an “abolitionist who speaks for 
the little babies,” the team of Sam and Mattie is dedicated more to the full-time vocation of 
general ministry rather than to pure abolitionism in the EAE tradition. Thus, although their 
interests align with those of EAE and they preach alongside EAE Pinedale’s key members, 
neither Sam nor Mattie identify as an EAE member.  
Jack is a 35-year-old Christian evangelical who preaches regularly at the clinic and on 
college campuses. He earned a degree from a public university approximately an hour and a half 
east of Pinedale. During college, Jack became involved in a Christian campus ministry and was 
“saved through [his] belief in Christ.” His occupation as a telecommuting real estate construction 
consultant for a national bank allows him to preach at the clinic one to two days per week. Jack 
is quick-witted and charming, befitting the archetype of the young, charismatic, non-
denominational Christian preacher. 
The Lifted Higher Church. The Lifted Higher Church is a non-denominational 
Christian church in Pinedale with a predominantly black congregation. On Saturdays, members 
from Lifted Higher gather in front of the clinic for several hours to sing, pray, preach, and talk 
with patients. Typically, men stand in the public right of way, holding open Bibles and raising 
their voices to preach toward the clinic. Women hold signs and march along the edges of the 
                                                 
10 Blessing bags are gift bags that the female anti-abortion sidewalk counselors and EAE supporters assemble and 
distribute to women as they enter and exit the clinic. They typically contain an assortment of items aimed at 
expectant mothers, including religious tracts, a Bible, a small blanket and homemade pillow, tissues, a bib, a 
newborn-sized diaper. When Mattie distributes blessing bags, she typically hands a bag to a woman and says 
something resembling, “I have something special for you in hopes that you won’t kill your baby.” 
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roundabout, stopping occasionally to engage passersby in sidewalk counseling. During 
fieldwork, two church deacons from Lifted Higher — Rashad and Laurence — were prominent 
figures in the church’s abortion clinic ministry. They participated in casual conversations with 
me during fieldwork, but did not agree to formal interviews. Quotes from Rashad and Laurence 
are reconstructed from field notes, jottings, and memory rather than verbatim recordings.  
 The Catholics. Catholic parishes in the Pinedale metro area conduct ongoing, prayer-
based, anti-abortion ministries. Each day the clinic is open, at least one Catholic parishioner 
stands in the median dedicating rosary prayers to the hope that God will end abortion. The vast 
majority of Catholics at the clinic identify as “prayer warriors.” They focus on prayer and do not 
speak to other demonstrators or patients. Only Alex, a grizzled man in his late 60s with salt-and-
pepper hair and a seemingly permanent five o’clock shadow, actively engaged in sidewalk 
counseling outside the clinic. Alex has been going to The Women’s Clinic, Planned Parenthood 
offices, and other abortion clinics in the Pinedale area for at least the last 12 years and is well 
known among the anti-abortion groups and pro-choice escorts. 
 The Patient Escorts. The patient escorts are a primarily female, volunteer group 
organized under the name Pinedale For Choice. Called “Deathscorts” by the anti-abortion 
groups, the escorts take shifts each day walking patients and patient companions from the 
parking lot to the clinic door during the clinic’s business hours. Although they subscribe to a 
non-engagement policy,11 escorts occasionally act as “human buffers” between the anti-abortion 
                                                 
11 The principle of non-engagement does not have a standard definition among clinic escorts. Kristine, the organizer 
of Pinedale for Choice, explained some features of non-engagement: “Non-engagement is basically ignoring the 
protestors when they talk directly to you. With non-engagement, we do have the ability to correct protestors if we 
see them breaking the law. So if we see them trespassing, we will announce, ‘You’re not supposed to do that.’ 
Generally, we try not to respond. No laughing. We basically don’t want to react to the things that they’re saying or 
respond to them verbally. Non-engagement would also mean no dancing. No trying to antagonize. No bringing 
signs. No anything like that. So the point of non-engagement is to just be there for clinic patients and to really only 
interact with clinic patients and to kinda just pretend the protestors aren’t there, which is very hard.” Escorts 
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groups they call collectively “the protestors” and clinic visitors. Kristine, the lead organizer for 
Pinedale for Choice, got involved in pro-choice activism shortly after terminating a pregnancy in 
2010 and experiencing harassment during her clinic visits. She now works as The Women’s 
Clinic’s director of patient advocacy and sets policy for Pinedale for Choice based on input from 
the National Abortion Federation, a pro-choice advocacy group headquartered in Washington, 
D.C. Four patient escorts — Kristine, Dana, Margaret, and Ruth — shared their experiences in 
formal interviews.  
The Police. Approximately once a week during fieldwork, the Pinedale Police 
Department responded to complaints of threats, harassment, and trespass at The Women’s Clinic. 
During site visits, officers arbitrated disputes over physical boundaries, explained local noise 
ordinances, and explained the technical language and limits of protest permits for participants at 
the clinic. During more than a dozen events during fieldwork involving Pinedale Police, I never 
saw the same officer twice. This resulted in significant consternation among participants because 
official — that is to say legally sanctioned — rules for group protest activities were not defined 
consistently.  
Summary 
These participants are the key actors in the social structure that has developed in the high-
conflict speech environment at The Women’s Clinic. The social knowledge and routine practices 
of these participants establish a context at The Women’s Clinic that appeared crucial to helping 
participants determine when speech was potentially harmful or threatening during heated 
ideological exchanges. The findings of this ethnographic field study suggest that several aspects 
                                                                                                                                                             
routinely ignored the non-engagement policy’s official terms (to the extent that they exist at all) and followed the 
policy selectively and inconsistently. 
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of context are particularly crucial to participants in the high-conflict speech environment at The 
Women’s Clinic.  
SALIENT CONTEXTUAL ELEMENTS AT THE WOMEN’S CLINIC 
Participants at The Women’s Clinic did not articulate the relationship between speech 
and harm using contextual “factors” or “tests” the way courts do. Nevertheless, context was 
critical for participants to make sense of speech surrounding both mundane and extraordinary 
conflicts at the clinic and to assess the harms arising from these conflicts. During ethnographic 
fieldwork and through in-depth interviews with participants, it became clear that three contextual 
elements were particularly salient in the environment surrounding the conflict-ridden abortion 
debate at The Women’s Clinic.  
First, and most importantly, participants’ interpretations of the harm associated with 
high-conflict speech depended largely on social context, particularly the nature and strength of 
the social ties among participants at the clinic. The more familiar participants were with speakers 
in opposition groups, the less likely they were to experience harm from their speech or denote 
their speech as threatening, even when the speech included violent and thus potentially 
threatening language. This theme manifested most clearly in the ways participants characterized 
actors as “known” or “unknown.” Participants often perceived so-called “unknown” actors as 
potential threats but perceived “known” actors as harmless and non-threatening.  
Second, participants often used physical context to help interpret threats of harm at the 
clinic. Each group established its own territory within the large public space surrounding the 
clinic. Participants interpreted other participants’ encroachments on their territory as potential 
threats of intent to do some type of (not necessarily physical) harm, as acts of aggression, and as 
escalation of conflict. However, they showed little concern when oppositional actors remained in 
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their own territory. During periods of heightened conflict, participant groups were especially 
territorial and focused on maintaining clear physical divisions among participant groups. This 
finding also overlapped with the findings regarding social context and known/unknown actors. 
Participants used physical context to identify actors’ group affiliations, which impacted their 
determinations of whether unknown actors were likely to present threats of harm.  
Third, participants reported that electronic surveillance and social media usage caused 
harms in the clinic environment, especially when used together. Participants focused especially 
on the extent to which opposition groups gathered personal information about — and levied 
personal attacks against — other participants. These practices apparently contributed 
significantly to participants’ anxieties and thus to participants’ characterizations of speech as 
threatening future harm. The remainder of this chapter discusses these contextual themes in 
detail and reports key excerpts from field notes and interviews that exemplify the themes as they 
emerged from the qualitative analysis. 
SOCIAL CONTEXT: HOW PARTICIPANTS USE SOCIAL RELATIONSHIPS TO INTERPRET SPEECH-
RELATED HARMS 
 
 The environment surrounding The Women’s Clinic is notably and surprisingly stable in 
the sense that it is marked by a patterned and seemingly constant state of conflict among 
participants. As Margaret, an experienced patient escort, explained after the Pinedale police 
responded to complaints of harassment by several anti-abortion demonstrators:  
“You know, officers, this is the Bermuda Triangle of rights. Over here you’ve got the free speech 
rights of these protestors, then the patients’ right to privacy and then these tenants’ right to the 
quiet use and enjoyment of their property. I always say it’s like the Middle East out here. Peace 
isn’t just going to break out.”  
 
– Margaret to Pinedale Police outside the clinic, 
March 18, 2015 
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Margaret’s analogy to the Middle East suggests that participants consider conflict to be 
an ordinary attribute of clinic advocacy. Yet through all of the strife, participants develop 
extraordinarily strong bonds with other participants,12 even those with whom they remained 
ideologically opposed.13  
As the following section explains, strong social relationships appeared to be crucial for 
participants seeking to navigate the high-conflict environment surrounding the clinic and to 
assess the harms associated with speech uttered during conflict. Participants used their 
knowledge of individuals’ connections to participant groups to better understand opposition 
groups’ routine expressive practices. Participants then used knowledge of group-specific 
expressive practices to help them recognize so-called “known” and “unknown” actors at the 
clinic. These distinctions, which were based predominantly on social context and norms at the 
clinic, impacted participants’ interpretations of potentially harmful and threatening speech.  
Participants were more likely to identify speech as threatening, and thus to experience 
fear or anxiety, when they lacked knowledge of the speaker’s place in the social structure at the 
clinic. If the speaker was anonymous or unfamiliar to experienced participants, he or she often 
appeared inherently threatening. By contrast, participants often treated speech that appeared 
                                                 
12 Comments from Jack, an experienced street preacher at the clinic, suggest that participants are often drawn to the 
clinic by their personal commitments to others despite the tremendous burdens they bear when engaging in high-
conflict advocacy: “I committed with Mattie that I would come at least twice a week. It was about — I don’t 
know— three or four years ago. And I’ve been coming ever since…. I view it as a life and death situation…. I hate 
coming to this place. [Jack points to his stomach as if to say, ‘This makes me sick.’] I do not relish coming here. I 
don’t want to come here. Even the escorts or Kristine will say to me, ‘Why don’t you just get out of here?’ But I am 
like, ‘I’ll tell you what, I will quit coming as soon as you stop killing babies.’ I’ll quit. I don’t want to be here either. 
I just feel like God has called me to be here and for me not to come will be sin for me.” Interview with Jack, street 
preacher, Pinedale (Nov. 6, 2016). 
 
13 The findings in this chapter suggest that high-conflict speech, including some potentially harmful speech 
practices, served important expressive values for participants. Physical boundary negotiation, information-sharing, 
and surveillance practices, which participants sometimes considered harmful, nevertheless contributed to 
participants’ abilities to form social groups and engage in expressive activity with others at the clinic. However, 
participants did not identify expressive values explicitly in interviews. Therefore, this chapter focuses primarily on 
the themes that emerged from participants’ characterizations of harm because those themes were most clearly 
saturated and triangulated in the data.  
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violent on its face (at least to me as an outsider) to be unobjectionable when uttered by a well-
known actor.  
Analysis of the ethnographic data suggested that social context was by far the most 
important aspect of context participants used to distinguish between threatening and non-
threatening speech. Interestingly, participants often referred to the violent historical context 
surrounding abortion clinic protests. However, historical context appeared significant only in that 
it reinforced participants’ sense that known actors (as opposed to so-called “lone wolves”) were 
considered non-threatening even when their speech was aggressive or virulent. This section 
explains how participants developed important social ties, and thus a sense of social context, that 
played a fundamental role in how they assessed potentially threatening or otherwise harmful 
speech in the clinic environment.  
Cultivating relationships and establishing group identity 
The participants who engaged in abortion clinic advocacy at The Women’s Clinic were a 
largely transient group of social activists. During approximately two years of fieldwork, more 
than a hundred (perhaps many more) men and women participated fewer than three times in 
clinic escorting, anti-abortion advocacy, evangelical preaching, or prayer. Crowds of anti-
abortion activists ebbed and flowed around major socio-political moments such as the 2016 
presidential election and the semi-annual 40 Days for Life campaign.14 Throughout these ebbs 
and flows, relationships formed within ideological groups and between members of opposing 
                                                 
14 40 Days for Life is an international non-profit religious organization whose mission is organize Christian 
(predominantly Catholic) believers and encourage them to dedicate their religious practices for 40 consecutive days 
to the cause of ending abortion. See 40 Days for Life, Mission, https://40daysforlife.com/mission (last visited Jan. 
29, 2017). The national organization sets the calendar for the semi-annual 40 Days for Life campaigns, which are 
organized predominantly through local Catholic parishes. During a 40 Days for Life event at the clinic, 
organizations bus in dozens of congregants to focus attention on the clinic during prayer vigils that are several times 
larger than the usual daily Catholic assemblages in Pinedale. 
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ideological groups. The strength of these relationships impacted how participants interpreted 
speech. The following section explains common methods through which participants cultivated 
the relationships that they ultimately used to identify threats of harm.15 The excerpts discussed in 
this subsection illustrate the considerable semiotic weight participants place on other 
participants’ acquired indicators of group membership and intra-group authority. Simply put, 
participants look to other participants’ group affiliation and social status to determine how 
speech should be interpreted. 
Cultivating relationships and establishing social context 
When a newcomer first arrives at the clinic, participants expend considerable attention 
and effort positioning that person’s ideology and social connections. Experienced participants 
often situated newcomers in a specific social context at the clinic by determining whether and 
with whom the newcomer was connected, assessing the newcomer’s advocacy bona fides, and 
laying out for the newcomer the relevant sources of authority in the clinic’s social structure. One 
example, captured in field notes from the first few minutes of a clinic visit in February 2015 (just 
one month into fieldwork), exemplified how anti-abortion group members positioned me, an 
unknown actor, in the social structure of the clinic. As the notes illustrate, Brian, a Catholic 
demonstrator, intently focused on figuring out my pre-existing relationships at The Women’s 
Clinic. Through the question, “Are you here to pray?” Brian attempted to locate me in one of the 
anti-abortion groups:  
A man whom I eventually learn is named Brian is standing a few feet away from Alex who is 
leading prayer in the median. He walks over to me asks in a soft voice, almost a whisper, “Are you 
here to pray?” He extends his neck, tilts his chin up, and leans in my direction with his hands 
folded. I feel him welcoming me and tell him, “I’m a student at UNC observing clinic protests.” 
“Oh. OK,” Brian says. “So do you know anyone out here today?” He opens his shoulders. His 
face-up palm sweeps behind him toward the three other protesters [I would eventually learn the 
                                                 
15 As discussed later in this chapter, participants often used a vernacular of “chaos versus order” to describe the 
relative safety of the clinic environment based on the presence of known and unknown actors. See infra text 
accompanying notes 18-19. 
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pejorative nature of the word protestors among anti-abortion groups], two in the median and Alex 
in the driveway, and the patient escorts.  
I tell him I don’t know anyone. “Well you missed some provocation today,” Brian says. “They’re 
going to tell you one thing,” he says as he gestures with his chin in the direction of the three 
patient escorts, all wearing sunglasses and pink nylon vests.  
 
- Interview with Brian and field notes, February 7, 
2015 
 
When I told Brian that I did not recognize anyone at the clinic, he engaged in a common 
socio-pedagogical practice at the clinic whereby he asserted the social divisions between 
participant groups and attempted to educate me on the sources of authority at the clinic. Brian’s 
anecdote about an altercation earlier that day, signaled with the term “fireworks,” positioned 
clinic escorts as untrustworthy adversaries and Alex, another Catholic demonstrator, as an 
authoritative source of knowledge about the altercation and, more broadly, about the field site in 
general.   
“There were some fireworks. See, the Deathscorts like to start things sometimes.” I lean in to 
listen to him, my body angled toward his with my hands in my pockets. “You’re always going to 
get two stories out here. If you really want to know how bad the Deathscorts get, talk to Alex.  
He’s been coming here longer than any of us. More than 10 years.” I ask him about Bill and 
Griffin, whom I met on my first clinic visit a few weeks ago. “Yeah they’re here from time to 
time. Alex is here every week though.”   
 
     - Field notes, February 7, 2015 
 
Other ideologically defined groups such as EAE and the street preachers engaged in 
similar rituals with newcomers to establish social context. The field notes show experienced anti-
abortion group members explaining to Chris, a newcomer, whom to trust at the clinic and how to 
act around the property to avoid drawing a police complaint: 
A young man I’ve never seen before approaches the front of the clinic where Sam and Mattie are 
standing. He’s about my age and wearing a white sun visor, like a young Steve Spurrier. He holds 
a Bible and presents a quiet, eager smile suggesting he wants to meet others. [Mattie and Sam 
walk over to a car that just stopped to receive Mattie’s pamphlet. After the car pulls away, Sam 
introduces himself to the new guy, Chris]. “Oh yeah, Jack knows everyone around here,” Sam tells 
Chris, who’s leaning in with his ear titled toward Sam, soaking it in. “That couple I was just 
talking to,” Sam continues, “If you can get them while they’re driving you have a much better 
chance of getting them to leave. Once they’re in there,” Sam points at the clinic, “there’s no 
helping them most of the time.” Chris nods in seeming agreement, rocking back and forth, his 
Bible clutched to his chest. “Do you know Mattie? Mattie is highly experienced out here too. This 
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is an entirely Good Samaritan thing here that we’re doing,” Sam tells Chris as the two men walk 
along the frontage of the property.  
 
There are no patient escorts volunteering today. Sam starts teaching Chris where he can stand and 
what he can do when he comes to the clinic. “If you go past here,” Sam points to the eight-foot 
marker along the driveway, “the police will come.” Chris doesn’t say a word. The training takes 
about five minutes. 
 
     - Field Notes, April 22, 2015 
 
These ritual introductions were essential in forming social relationships and establishing 
a shared sense of social structure as like-minded participants adopted shared rules for 
understanding social context with one another. Through such routines, relatively inexperienced 
group members learned to identify oppositional groups’ common speech practices. Analysis of 
the ethnographic field data revealed that participants’ characterizations of speech as threatening 
or otherwise harmful were solidified through their understanding of group-specific practices.  
Group-specific speech practices 
Individuals’ methods of engagement with clinic workers, patients, and other participants 
came to signify in-group and out-group status as participant groups trained their members at The 
Women’s Clinic and developed group identity. The following excerpts from field notes 
demonstrate how group speech practices reflected group identity among participants: 
“So I definitely explain the three different groups. And explain you’re going to see three different 
styles of protests. You’re going to see one group doing a lot of evangelical preaching and that’s 
pretty much it. And that group is very hard-line and they’re going to be carrying ugly poster and 
they will not relent. That is EAE. And then you will see the Lifted Higher Church and that’s who 
is protesting the issue of abortion in the black community and they will generally spend the entire 
time shouting and there is a lot of preaching and reading of Bible verses mixed in so it’s certainly 
a faith-based movement as well. And of course then you’ll see the Catholics. You don’t really 
have to worry about them too much. There are a few who will occasionally go and hide in the 
parking lot and approach patients when they park. But for the most part, that’s it.” 
 









Rashad, a young deacon from Lifted Higher Church, was standing alongside the right of way 
welcoming black men and women who arrived at the clinic. I walked over and introduced myself, 
asking him if he was with the church. “We are not a church, per se,” Rashad said. “But you’re a 
person of faith, right?” I spring back. “We are not people of faith. We are people of the faith. We 
are different than Jews, Muslims, Buddhists, and even these Christians.” Rashad points two 
fingers toward the prayerful Catholics and waves shakes his hand back and forth from the wrist 
dismissively. “They’re just these prayer warriors. They don’t do nothing really in the fight.”  
 
- Field Notes and interview with Rashad, January 17, 
2015 
 
“There are all these different methodologies. A diverse set of methodologies…. You have gifts 
and you make disciples in the way that you tell stories, use writing and language and represent 
truths about the world. You are making disciples. I’m making disciples. This place is making 
disciples. We don’t want to be associated with those Westboro Baptist guys, so we don’t use those 
signs and pick on people. Media portray a single type of open-air preacher now and the real 
version of open-air preaching has been lost. We’re trying to revive that tradition. We are not those 
‘God Hates Fags’ people. We need a sign that says, ‘Not Westboro Baptist Church.’”  
 
- Interview with Graham, street preacher, October 15, 
2015 
 
Participants often differentiated between groups based on expressive practices. Alex, a 
Catholic sidewalk counselor, explained that conflicts had arisen between anti-abortion groups 
over groups’ preferred demonstration methods, which further illustrated the importance of group-
specific practices as key aspects of social context:  
“Things used to be pretty peaceful before EAE,” Alex told me in October 2016, about a year and a 
half into fieldwork. “I could talk to women and the escorts would just make sure they felt 
protected [but now] I can’t work like that.” “Even though we believe the same thing,” Alex said 
that day, “I’ve been ostracized by the fundamentalists…. People can tell who is associated with 
who. People can tell who’s EAE and who’s Catholic.” 
 
- Field notes and Interview with Alex, October 4, 
2016 
 
As Alex’s comments suggest, group divisions were rigidly observed. Rarely did groups 
intermingle, even when they appeared aligned in the anti-abortion movement. Further analysis of 
participants’ emphasis on — and characterizations of — group identity revealed the importance 




Interpreting threats of harm from social context: the importance of known actors 
Participants used their acquired knowledge of opposition groups’ speech practices to 
learn who the known and unknown actors were in the clinic environment. This process did not 
happen overnight. Over the course of several weeks I documented Joe’s initiation into EAE and 
his apparent rise to a leadership role within its ranks. Joe’s development is captured in the 
excerpts below, which are annotated with relevant notes and quotes that illustrate how patient 
escorts reacted to Joe. As Joe’s routines began to match long-time EAE leader Trent’s, Joe’s 
engagement intensified. However, a significant theme emerged as clinic escorts expressed fewer 
(not more) concerns regarding Joe as they got to know him, even as his speech became more 
aggressive and sometimes vitriolic:  
March 1, 2015, Focused ethnographic field notes: [Joe’s Facebook profile from March 1, 2014 
through February 2015 is scantly populated with political material. Between occasional 
screengrabs and shared links from Fox News programs and right-wing news websites such as 
WesternJournalism.com, Joe posts comments about gun rights and his belief that President Barack 
Obama is “at best an apostate Muslim” but probably a “secular humanist.” There are no mentions 
of abortion. There are no references to or engagement with EAE Pinedale or its individual 
members.] 
 
March 18, 2015, Field notes: It’s Joe’s first day at the clinic, he says. He’s standing alongside with 
Trent and a couple of EAE members I don’t recognize, having only been coming to the clinic for a 
few months. He’s a tall man, probably in his 60s, with a khaki hat sitting low just over the top of 
his thick glasses. During my talk with Jack and Melissa, I see Joe hanging right on Trent’s hip, 
breaking away only to distribute drop cards to passersby and attempting to give them to cars. 
When an altercation breaks out with Margaret, he starts recording with his cell phone, hanging 
back several feet, presumably to document the entire incident from a wide angle…. After the 
police leave, I ask Joe if maybe sometime he’d like to talk. “Fine,” he says. I don’t hear him say 
another word throughout the day.  
 
March 28, 2015, Field notes: In the middle of this back-and-forth, Bob, an EAE protestor whose 
first visit to the clinic was March 18, 2015, walks up to the clinic, sets a few things down and 
picks up a pile of pamphlets from his bookbag. When he realizes the fight going on between 
Chandra, a patient companion, and several men from Lifted Higher Church, Joe pulls out his cell 
phone and starts recording. He stands about 20 feet back, and then he speaks up saying, “God saw 
you. God is seeing you. And now YouTube is going to see you.” Chandra snaps at Joe, “There 
will be a law against you if you put me on YouTube!!!” I think she means lawsuit and later she 
does use the term “lawsuit.” “If you put me on YouTube, you gonna get dealt with!” Joe closes up 
his phone and then walks down the hill, following a man who had just driven a patient up to the 
clinic in a large SUV with tinted windows. Two patient escorts, Kim and Dana, whisper to each 




April 10, 2015, Field notes: “From your mouths out of the pit of hell!” Joe yells at Margaret. 
Turning to a patient companion, Joe says, “We stand here and speak out for those who cannot 
speak for themselves.” Joe is wearing a GoPro camera now. Trent hasn’t been at the clinic much 
during the last few weeks. I recall that Kristine told me he frequently takes trips to protest at 
clinics in Florida.   
 
April 15, 2015, Field notes: Joe leaves the front of the clinic to follow a man who just dropped off 
a patient. I walk down the hill to follow them and notice that Joe has turned the corner. He might 
have left the property. I ask where he went and Kim says she thinks he went to his car to get 
something, but she’s not sure. “It’s not a big deal,” Kim says. When Joe comes back, Dana sidles 
over, smirks at Joe and jests, “So you’re back. Is this the time when we hear the hypocritical 
bullshit?” She giggles and Joe walks away, heading over to preach at the front of the clinic. 
    
August 2015, Focused ethnographic field notes: [Joe changes his Facebook profile picture to a 
picture of him ministering at the clinic for the first time. Mattie and Trent comment on Joe’s 
picture with encouragement: “Love you bro! thank you for standing and braving the cold with 
me,” Trent says. “And he does it without glove or ear muffs! We love you, Joe!” Mattie comments 
after].  
 
The narrative arc of these excerpts shows Joe gaining traction and clout among EAE 
Pinedale members as he engaged more forcefully with opposing participants. In a relatively short 
period of time, from March 18, 2015, to April 15, 2015, Joe progressed from a quiet observer to 
a well-known participant at the clinic. Once Joe had visited the clinic several times a week for a 
month, patient escorts began to treat him somewhat genially. Dana’s joking jab about “the 
hypocritical bullshit” signaled familiarity and comfort that was essentially absent when patient 
escorts encountered new anti-abortion demonstrators at the clinic. Analysis of participants’ 
patterned social interactions suggests that strong social relationships often mitigated the sense of 
conflict that participants expressed during otherwise heated engagement at the clinic.  
To be sure, patient escorts did not hold back in their biting characterizations of anti-
abortion demonstrations, calling “anti-choicers’ very presence” “disgusting,” “misogynistic,” 
and “hateful.”16 Yet anti-abortion protest activities elicited little reaction from opposing 
participants once they became ritualized, routine, and associated with established groups. Patient 
escorts specifically granted significant latitude to anti-abortion groups’ ritual practices. For 
                                                 




example, despite her professed distaste for various members of the Lifted Higher Church and 
Catholic groups, patient escort Dana acknowledged that the rhythmic attributes of protest 
activities substantially diminished their offensiveness:  
There is a cadence around the clinic property today and a slightly calmer atmosphere. The Lifted 
Higher church echoes sing-songy refrains: “Choose life” (with emphasis on the word choose). 
Female voices rise and fall between passages from scripture and exhortations directed at the clinic 
door from the men who preach at the front of the building. A mass is going on in the median. A 
“Byzantine” (Kim’s word) priest leads songs. Latin phrases sung in soft and haunting tones. “I 
actually think this is objectively beautiful,” Dana says to me, pointing at the women from Lifted 
Higher Church whose hands are folded as they pace along the roundabout. “I grew up around 
church. I can appreciate this.”  
     -Field notes, March 21, 2015 
 
Dana’s comments suggest that the apparently patterned and scripted speech denoted a 
non-threatening, predictable, and familiar anchoring context for pro-choice participants. Alex, a 
Catholic demonstrator, echoed Dana’s sentiments, suggesting that patterned speech practices 
contribute to the general sense of order in the clinic environment:  
“People can tell who is associated with who,” Alex says. “People can tell who’s EAE and who’s 
Catholic. And that’s fine. And when this man [speaking of a demonstrator from Lifted Higher 
Church] crossed over and started recording a woman with the EAE people, that’s when all hell 
broke loose. It was truly chaotic.” 
- Field notes and Interview with Alex, October 22, 
2016 
 
The shared sense of order was significant for participants. A key theme that emerged 
from discussions with patient escorts, especially experienced escorts, was that during moments 
of fracture or abrupt shifts in the patterned social structure at the clinic,17 participants were much 
more likely to experience anxiety. For example, in the account below, Kristine articulated the 
                                                 
17 Field notes and a conversation with Margaret depict the agitating effect that shifts in the anti-abortion social order 
at the clinic can have on members of Pinedale for Choice for whom social relationships are especially important for 
gauging threats: “I’m just fed up,” Margaret says as her voice breaks. Margaret points over at Trent and Joe. 
“They’re pushing the envelope. Ever since that thing happened with Kristine and she got into it with a couple of 
people from the Lifted Higher Church last week, it’s like the EAE people have made an unholy alliance with the 
black ministers. They’re using the tactics that the EAE protestors do.” When I mention that Kristine told me she was 
taking some time away from the clinic, Margaret sighs, “Yeah…I was late today and I’m kicking myself, but if I 




link between unpredictability and the anxiety that many clinic escorts claimed to have 
experienced in the clinic environment: 
“I think the most difficult thing is the unpredictability of protestors. It is really hard to recruit and 
retain volunteers in this kind of environment…. Because people like consistency. They like 
knowing what they’re walking into and with escorting you don’t know that. So every day is an 
unknown. And I think that scares a lot of people off. I can tell you I’ve been doing the 
volunteering for, geez, for five years at least. Every morning I drive to the clinic, my heart races 
when I’m about 5 miles away. I get that anxiety feeling. I get sick to my stomach. And it goes 
away. As soon as I’m on site out there, once I see the situation []. But I know that every morning I 
go there it’s an unknown. I don’t know what I’m walking into. I don’t know who’s gonna be there. 
I don’t know how bad they’re going to be that day. ”  
 
     - Interview with Kristine, March 3, 2015  
  
Participants reflected these anxieties during interactions with demonstrators they did not 
know and therefore viewed as unpredictable and potentially threatening. As Kristine explained, 
participants often translated the presence of unknown actors into general fears of violence. 
Characterized this way, unknown actors were the primary source of fear among patient escorts:  
“It can always get worse. And we have no guarantees or promises that we won’t get a more 
volatile group that might actually put their hands on us because it happens in other states and we 
hear about it.”  
 
-Interview with Kristine, March 3, 2015 
 
When Doug, the leader of EAE Pinedale who took over for Trent in May of 2016, first 
began to emerge as a key figure in the field site, many patient escorts interpreted his speech as 
veiled threats of violence even though his rhetoric closely paralleled the rhetoric with which 
patient escorts had grown accustomed during years of conflict with Trent: 
After my interview with Margaret and Dana, Dana emailed me a video of Doug that she said 
showed “him really threatening us.” The video was recorded on Ruth’s smart phone and 
distributed among the patient escorts. Doug speaks through a small plastic cone. His voice booms 
through the cone in deep, twangy Southern tones: “This killing place is populated by enemy 
forces. They are the enemy. The Bible says that the enemy will be killed. They deserve to die and 
they will die.” While references to death and murder are rare among Lifted Higher Church 
members and Catholics, these sorts of Old Testament references are common among street 
preachers and EAE supporters. One of Trent’s common refrains goes like this, “And He will say 
to thee, depart from me you worker of iniquity, for I never knew you,” (a reference to the Gospel 
of Matthew 7:23), “And you will be cursed by everlasting fire. Prepare for the devil and his 
angels.” (Matthew 25:41). A vernacular of death pervaded EAE’s and Trent’s speech practices, yet 
escorts have never sent me videos of Trent saying such things, although I know from fieldwork 
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that he is constantly being recorded. Thus, there are many such videos that pass within escort 
groups and seemingly raise no problems for them. 
 
- Focused ethnographic field notes 
      December 1, 2016 
 
“Everybody has a different protest style and it seems like it’s causing some trouble in paradise 
among the protestors. The first time I saw this happen was several months ago. I guess this is a big 
update. We have Doug and his brother. And we have concerns over them, especially Doug. He’s 
escalating. It’s not like the typical stuff Trent would do. He is violent. He is a violence risk. I have 
a video of him making some very veiled threats that prompted me to contact our local FBI 
contacts. He basically went on a spew about how God is coming to kill us. He said that God will 
probably send one his messengers to kill us. And that may be cancer. It may be getting hit by a 
bus. It may be someone coming to take us out. It was alarming.” 
      
- Interview with Kristine, December 14, 2016  
 
Qualitative analysis revealed substantial similarities between Trent’s and Doug’s 
religious rhetoric.18 For patient escorts in the moment, however, these patterns were not self-
evident. Doug’s speech practices, which closely matched Trent’s and EAE’s core message, were 
interpreted as escalation, a euphemism participants on both sides of the abortion debate 
commonly used to describe threatening speech or behavior. The key difference appeared to be 
that escorts knew Trent well, whereas they did not know Doug at all. 
These assessments by escorts were also strongly patterned and thematic. Ruth and 
Margaret explained the thought processes that escorts commonly go through when assessing 
potential threats of harm at the clinic. At their core, these processes boil down to gauging relative 
dangers by determining who is new at the site and who is considered bona fide: 
“But also like, it’s always a question. How serious do you take them? Like, some of them are 
dangerous. I hadn’t known it until you asked me, like about people [at the clinic] I don’t know. It 
feels strange because I feel less safe about [the people I don’t know]. Like who are they? Because 
if you can’t identify who they are – like anyone who is elderly – that we don’t recognize is almost 
universally a Catholic. Like those are the safe ones. You know that’s maybe not really a spoken 
understanding that the Catholics are safe. Like the most they are going to do is stare and loudly 
chant the rosary. So you want to see who is like most involved. Although it looks like they are. 
                                                 
18 For example, analysis of Trent’s and Doug’s YouTube videos and focused ethnographic field notes summarizing 
EAE online presence revealed that much of their rhetoric was drawn from nationally distributed EAE tracts and 
Facebook postings that publicized “Project Sodom and Gomorrah,” an anti-abortion campaign through which EAE 
supporters are called to picket the offices and homes of local government officials and any citizens who fail to 
condemn abortion. The campaign often uses violent, but biblical, language. For example, the following verse from 
the biblical book of Ezekiel, Chapter 3, Verse 18: “That wicked person shall die in his iniquity, but his blood I will 
require at your hand.” 
 152 
But like anyone else, you ask, ‘Are they like EAE? Are they others?’ They’re the unknown 
entities. Yeah so like there is that kind of when you see an unfamiliar face. Like immediately like 
now, I take a picture and like text everyone with it. People are like has anyone seen this person 
around before does anyone know them to try and keep track really. And like to understand where 
they fit within the landscape of our protestors. And I totally understand it in terms of like is it like 
a species we recognize. Or is it someone we need to be concerned about.  
 
Like Kristine showed me someone’s picture like a couple of weeks ago. And I was like this a new 
guy; he’s been coming around in the afternoons to bother the surgical patients when they leave. I 
wish him, again, special place in hell. She and I were like, ‘No, never seen this guy.’ He was 
throwing us some language that seemed like a warning sign. ‘Be frightened of me. Oh yeah, I’ve 
been got in trouble with other clinics before.’ That’s like walking around and telling someone, ‘I 
just got out of prison for assault.’ 
      
- Interview with Ruth, October 20, 2016 
 
“The biggest red alert is a new face among the protestors.” 
  
     - E-mail interview with Margaret, January 29, 2017  
 
When patient escorts identified “lone wolves” — meaning individuals whom participants 
identified as deviating from established group-specific speech practices and general behavioral 
patterns — they often labeled such persons as threatening. For example, when a Catholic 
parishioner named Tom cut through the clinic property from the adjacent residential 
neighborhood to join the Catholic prayer vigil in the median, clinic escorts sprang to action. 
They learned Tom’s name, recorded his image, and warned him that they would call the police if 
he stepped onto clinic property again. Patient escorts conducted themselves similarly whenever 
an apparent lone actor violated a norm of engagement at the clinic, regardless of the group to 
which the lone actor belonged.  
Participants also emphasized the importance of unknown actors in their interactions with 
large groups such as Lifted Higher Church. Compared to the contingent of well-known EAE 
supporters, the highly engaged and confrontational Lifted Higher Church appeared to be a more 
amorphous group and its members more transient. Participants seemed to connect Lifted 
Higher’s lack of group definition and individual members’ relative anonymity with devolution 
into chaos at the clinic and with heightened speech-related harms. Participants pointed out the 
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sheer volume of unknown participants at the clinic during conflict with seemingly unstructured 
groups like Lifted Higher Church:  
“I’d say the weekend I went out after the shoving incident we had, we had a significantly larger 
crowd than usually comes out on Saturdays. I guess that’s the Lifted Higher Church and it was a 
much larger, angrier presence. I noticed that a lot of the energy was being directed either at me or 
at the other escorts and it wasn’t so much about the patients anymore, so that was a big change. 
We had a lot of people walking in close proximity to the escorts, so that was a big change with 
how aggressive and confrontational they’ve been. Really out of the ordinary. Just a big group 
where no one knew anybody and we had no power.” 
  
     - Interview with Kristine, April 6, 2016 
 
Mattie: “Ours is a God of order. The more educated you are, the more likely you are to not be a 
distraction. All the chaos that comes from people not knowing what to do, that’s what comes with 
costs. That’s when you get the belittling, the beatings, the impediments like grabbing signs, 
cameras, pamphlets, other things or whatever. The Lifted Higher ones are responsible for a lot of 
that because they just don’t train. And other people will come in and talk about how they’ve been 
in the military and like, ‘I’ve seen people die and be killed before,’ and that just throws everything 
off.” 
 
Sam: “Yeah, we’ve come to expect the provoking animus, but most from the escorts. That’s all 
pretty normal. Not from these other people we don’t know.” 
 
     - Interview with Sam and Mattie, October 14, 2016 
 
“When all these people aren’t out here en masse, it’s calmer and we can actually talk to people.” 
 
- Interview with Melanie, EAE supporter, October 19, 2016 
 
 The theme of chaos and order pervaded participants’ characterizations of threatening and 
non-threatening contexts. When participants were asked to describe conflict in the clinic 
environment generally, they often referred to the “good old days.” Although the “good old days” 
were not without inter-group strife, participants explained that during the “good old days,” 
participants in various groups had a clear understanding of and observed protest norms. The 
period was characterized by a general sense of order and structure. Alex, a Catholic 
demonstrator, and Kristine, a patient escort, each explained the predictable rhythm of clinic 






“There was this time when I could just stand out here and hand out my tracts and talk to whoever I 
wanted. People knew who I was and I knew them and that was that. Those were the good old days. 
Before EAE showed up and you’d get all these people from all over coming to the clinic and 
causing trouble.” 
 
      - Interview with Alex, May 21, 2016 
 
“So that’s basically before the Lifted Higher Church and the EAE protestors started showing up. 
The good old days, the golden days in escorting was when we were just dealing with the Catholics 
before we knew how bad it could get because the Catholic protest stance is that they usually had a 
few people who would gently and calmly call out to patients as they would walk up. The bulk of it 
was standing in the traffic circle and just praying and singing and doing their little routine and 
leaving for the day. We knew exactly who was going to be approaching patients and we could 
station escorts where those people stood so there was always an escort available so that someone 
could provide assurance if someone wasn’t sure who this stranger was approaching them we could 
tell them. And their tactics weren’t even as escalated as we see some of the Catholics behaving 
now.”  
 
      - Interview with Kristine, April 14, 2015 
 
 During fieldwork, it became clear that the primary contextual factor participants used to 
evaluate threats of harm from high-conflict speech was the existence of social relationships 
between the speaker and other participants at the clinic. Speech’s literal plain meaning never 
appeared to be as important as those relationships. Furthermore, the ethnographic data revealed 
that perceptions of threats of harm posed by others were substantially mitigated in the clinic 
environment during times participants characterized as ordered, patterned, or routine.19 Margaret, 
a long-time patient escort, characterized much of the conflict at the clinic as consistent, routine, 
and thus relatively harmless: 
“You know, Brooks. Like I always say, it’s like the Middle East out there. Peace isn’t just gonna 
break out. But you know, it’s like the old Road Runner and Wile E. Coyote cartoon, or the old 
Warner Brothers cartoon with the sheepdog and the wolf. We’re enemies, but we just clock in and 
clock out. Like, ‘Good mornin’ Sam [Margaret waves]. Good mornin’ Bill [Margaret waves],’ and 
then we go out there and do our thing with EAE and they do their thing with us and we clock out 
and it’s over. Day in and day out.” 
 
     -Interview with Margaret, October 15, 2016 
                                                 
19 Conversely, seeming disorder indicated potential threats to participants when in the absence of clearly threatening 
actors. Unexpected shifts in group behavioral patterns disquieted participants. For example, Ruth explained that she 
experienced noticeable anxiety when anti-abortion demonstrator numbers were unexpectedly low and the daily 
conflict she had come to expect was nowhere to be found: “So additionally, so like last Saturday, we were only like 
15 protesters like – it was very weird. We were all kind of like, ‘Where the fuck is everybody?’ Like as much as like 
it, I don’t know about everybody else, but when nobody shows up, I get nervous. I don’t feel comfortable.” 
Interview with Ruth, patient escort, Pinedale (Nov. 14, 2016). 
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The field notes and interview data strongly suggest that routine conflict with well-known 
actors constituted normal, non-threatening activity. Surprisingly, despite the apparently charged 
nature of such conflicts, participants rarely complained to law enforcement about the content of 
verbal altercations. This finding was unexpected, but it suggests that participants’ tolerance for 
facially violent rhetoric,20 at least among participants who were well acquainted with one 
another, was truly high.  
Historical context 
In addition to their strong collective emphasis on social relationships, participants were 
also cognizant of the importance of historical context to the clinic environment. Specifically, 
participants referred to well-known, historic acts of violence perpetrated by anti-abortion 
extremists when they characterized threats of violence in the clinic environment. However, these 
characterizations of harm were significantly more abstract than the personal harms many 
participants reported experiencing. They seemed to indicate general threats of harm to the 
community of participants rather than to a specific individual. An exchange between Margaret, a 
patient escort, and Officer Torre, of the Pinedale police, exemplifies participants’ general 
awareness of the violent history of clinic advocacy: 
When Margaret retorted, Officer Torre chastised her, “I’ve spun it five different ways, and I can’t 
get through to you. Stop it…. These places have a history of violence in our country. Is that what 
you want?”  
 
Margaret replied, “If that’s what it takes to keep each client safe day to day….”  
 
- Field notes, March 18, 2015 
 
                                                 
20 A violent gloss often tinted speech surrounding high-conflict encounters at the clinic. For example, Sam and 
Mattie described their language as “an instrument of spiritual warfare that we aim at the bodies and souls of others” 
and “the weapons of a holy war.” Interview with Sam and Mattie, Pinedale (Oct. 14, 2016). As one of Trent’s 
interactions with a patient companion illustrates, the possibility of violence is ever-present: “I have no doubt sir that 
you would do me physical harm. You’re here to murder your baby. You are a coward!” Focused ethnographic field 
notes, EAE Pinedale YouTube video (Sept. 17, 2015). Jack confirmed that preachers deliberately “call men cowards 
to get a rise out of them and get them to engage.” Field notes, The Women’s Clinic (Oct. 19, 2016). 
 156 
It appeared that historical context was salient for participants, but only to the extent that it 
underscored the danger that unknown actors pose to clinic workers. For example, Kristine and 
Jack each suggested that prior acts of violence by anti-abortion extremists, such as the murder of 
Dr. George Tiller,21 informed their perceptions of possible violence at The Women’s Clinic. 
However, they characterized the possibility of violence generally and did not tie their 
characterizations to harms they had personally experienced:  
“So while we try to let our volunteers know it’s a safe environment I can’t promise you it will 
always be a safe environment and I know that’s scary to volunteers. And then when they know 
that there’s always that potential for harm, because we know that clinic volunteers have been 
attacked and have been shot at in the past. It hasn’t happened in a while, but it’s happened. I think 
it can be very intimidating and scary to the volunteers and it’s just a stressful environment.  “ 
 
     - Interview with Kristine, March 3, 2015 
 
“I don’t bear responsibility for others, if that makes sense. But I’ve seen in the last few months 
things on social media where, like, for example some of EAE will say something [that suggests] 
that calls to other Christians to say this kind of talk [of repentance] could lead to the next like 
George Tiller. And so I recognize that it’s a reality that people could want to take matters into 
their own hands and become violent. And I can recognize that there is a sense of desperation.” 
       
- Interview with Jack, November 30, 2016  
 
Despite clear indications that participants in various groups knew of — and discussed — 
the violent history of clinic advocacy, none of the participants consulted in this study connected 
the harms they personally experienced directly to the history of anti-abortion violence. Instead, 
participants explained that they interpreted threatening context predominantly through the lens of 
their social relationships. They only considered the larger historical context of abortion clinic 
violence when unknown actors, so-called “lone wolves,” engaged with other participants at the 
clinic. Violence at other clinics, which one might expect to be particularly salient among 
participants engaged on the frontlines at clinics, was not especially significant when participants 
                                                 
21 Dr. George Tiller, a Kansas physician who was known for being one of the only physicians in America to provide 
legal late-term abortions, was murdered in Wichita, Kansas, by Scott Roeder, an anti-abortion extremist. Prior to his 
murder, Dr. Tiller’s clinic had been firebombed and he had been shot by another anti-abortion extremist, Rachelle 
Shannon. Dr. Tiller had become “a focal point” of anti-abortion advocacy. Joe Stumpe & Monica Davey, Abortion 
Doctor Shot to Death in Kansas Church, NY TIMES (May 31, 2009). 
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made routine assessments of high-conflict speech or possible threats of harm. History gave 
participants a language for discussing the possibility of violence and other harms, but it did not 
structure participants’ assessments of threats of harm the way social context did.  
Summary 
The findings discussed in this section suggest that participants at The Women’s Clinic 
frequently characterized the existence and degree of threats of harm in terms of the strength of 
social relationships between opposition group members. The key factor for many participants 
was whether a speaker was “known” or “unknown” to experienced participants at the clinic. 
Participants often referred to the dichotomy of “chaos” versus “order” to describe how unknown 
and known actors, respectively, impacted participants in the clinic environment. Participants 
used the terms “unknown” and “chaos” to describe threatening social contexts. Participants used 
the terms “known” and “order” to describe contexts that denoted safety and security, even amid 
conflict.22  
Importantly, as participants developed relationships with opposing group members, they 
generally found oppositional speech practices to be less threatening. This also suggests that the 
routine speech practices that facilitated such relationships and that identified advocacy groups 
acquired social value among participants in the clinic environment. Indeed, even participants 
who were bitterly divided ideologically showed affection for one another. For example, Catholic 
demonstrator Alex and patient escort Dana shared a gentle, semi-private moment with one 
another during a Saturday morning demonstration: 
I see Alex and Dana talking behind an approximately 7-foot-tall privacy fence that separates the 
clinic driveway from the neighboring parking lot. When I walk over, Dana turns to me and says, 
“You know, Alex [a Catholic demonstrator] had a prayer said for me at the Vatican.” Alex shakes 
                                                 
22 One key exception to the general rule that known actors denoted safety among participants was that when a 
known actor violated established social norms, others were likely to perceive the violating act as a threatening 
behavior or an escalation of conflict.  
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his head back and forth, smiles, chuckles drolly and speaks softly, “You know I don’t hate you, 
Dana.” “I know you don’t sweetie,” Dana says. “But if they saw us,” [pointing to the Lifted 
Higher Church members in front of the clinic], “they wouldn’t be too happy!” “I know that,” 
laughs Alex. “I just pray that this stops, however it stops, it needs to stop.”  
      
- Field notes, March 21, 2015 
 
Analysis of ethnographic field data collected from The Women’s Clinic suggested that 
participants were unlikely to interpret expressive activities as threatening — even when such 
practices evoked violence23 — as long as the speakers were well-known actors speaking in 
systemized, routine, and thus predictable ways.  
PHYSICAL SPACE AND TERRITORIALISM AT THE WOMEN’S CLINIC 
Larissa (from Lifted Higher) and Dana (a patient escort) speak back and forth too rapidly for me to 
gather much. They are towing either side of a thin crack in the pavement that marks the end of the 
public right of way along the clinic’s only driveway. The line of demarcation has legal 
significance. It is one of the clearest sources of power for the escorts. It is equipped with a 
metaphorical hair trigger. If Larissa steps over the crack, Dana or another escort will likely call the 
police.  
     - Field Notes/Notes on Notes, February 14, 2015 
 
“Once we leave the driveway, we are in public space and there aren’t a lot of protections…. Once 
we leave the driveway, like…you have to think about your own protection as well as the 
patient’s.” 
     - Interview with Ruth, November 14, 2016 
 
The excerpts above highlight the importance of physical boundaries for participants. 
Physical boundaries were especially significant because participants used them to establish a 
physical context for understanding when high-conflict speech became threatening. Although the 
physical boundaries at the clinic were the subjects of a formal legal dispute only once,24 
participants and law enforcement officers continuously negotiated rules for high-conflict speech 
along those boundaries, suggesting that participants attached a great deal of meaning to them.  
                                                 
23 Most anti-abortion participants did not explicitly discuss or threaten violence toward other participants, but anti-
abortion rhetoric frequently included connotations of death, punishment, wrath, destruction, war, and other violent 
terms. 
 
24 In October 2016, Doug and his brother Dale brought an enforcement action with the Pinedale City Zoning Board 
alleging that The Women’s Clinic built a fence that exceeded the maximum height allowed by law and violated their 
First Amendment rights. The zoning board summarily dismissed the complaint after a short hearing. Interview with 
Kristine, Pinedale (Dec. 14, 2016).   
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The significance of boundaries as a form of physical context became evident in two 
specific ways. First, participants used physical context to situate actors within the clinic’s social 
structure. As the previous section discussed, locating an actor’s social position was a vital part of 
understanding the actor’s speech practices and thus whether his or her speech was threatening. 
Just as group members established normative expectations for social relationships at the clinic, 
participants developed normative expectations for the physical aspects of certain speech 
practices. Second, participants aggressively policed the boundaries they had developed through 
their routine interactions. Participants viewed encroachments on “occupied” territory as 
violations of mutually negotiated and accepted boundaries for the various groups. Participants — 
particularly patient escorts — attempted to control practices of opposition group members, and 
thus their ability to disturb, harass, threaten, or otherwise harm escorts or patients, by policing 
and enforcing boundaries. Territorial encroachments catalyzed conflict more than any other 
routine practice by anti-abortion advocates and caused participants to interpret seemingly benign 
expressive activities as threatening.25 
Using physical context to understand participant group affiliation 
Participants’ routines evinced the importance of physical context during demonstrations. 
Field notes were rife with descriptions of groups routinely gathering in specific physical spaces 
at the clinic. The right of way and grassy median are ostensibly open to the public at all times, 
but during demonstrations, these public spaces were rigidly stratified according to group 
affiliation. Informal boundaries of physical space were at least as forceful as those defined 
                                                 
25 To identify and manage potential threats from the immense number of anti-abortion demonstrators near Pinedale 
who came to the clinic to actively engage in demonstrations, pro-choice patient escorts deployed a standard 
procedure of surveillance and recording. Clinic escorts hurriedly snapped photographs of each new “protestor” and 
shared the images around the private Pinedale for Choice Facebook group. These practices intensified when 
opposition group members encroached upon others’ territory. The findings related to surveillance and information-
sharing practices are discussed in the final section of this chapter. See infra text accompanying notes 36-58. 
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legally. Monday through Friday, EAE demonstrators occupied the public right of way and the 
zone along the front of the clinic’s driveway. On weekends, EAE demonstrators were often 
absent and these spaces belonged to the Lifted Higher Church. When both groups were present, 
EAE occupied the driveway, and Lifted Higher settled along the embankment of patchy grass in 
the right of way along the front of the clinic. Participants considered the grassy median to be the 
primary domain and appropriate place for “Catholic prayer warriors” to hold services and 
demonstrations.26 Neither EAE members nor Lifted Higher Church members engaged in prayer 
or other expressive activities from the median.27  
Participants on both sides of the abortion issue clustered around their preferred turf and 
rarely intermingled with groups stationed in other places or groups whose demonstration 
methods did not match their own. Alex, an experienced Catholic sidewalk counselor, mentioned 
that he “doesn’t really get involved” with the ministers and massive group of congregants from 
Lifted Higher Church. “It takes a lot of courage to be over there [pointing to the assemblage of 
Lifted Higher members in front of the clinic],” Alex told me one Saturday morning, “and I really 
can’t deal with that right now.”28 When I asked Alex what he meant, he said, “When EAE and 
the black church are there, there’s not room for me to do my work,” which suggested both that 
                                                 
26 Interview with Laurence, Lifted Higher Church member, Pinedale (Jan. 17, 2015). “Over there [pointing at men 
and women praying the rosary in the grassy median], those are the prayer warriors. They just come out here and 
pray. They don’t really do much else.” Id. Throughout fieldwork, members of evangelical anti-abortion groups EAE 
and Lifted Higher referred to Catholics pejoratively as more passive than the men and women “on the frontlines.”  
 
27 Additionally, during qualitative analysis, open coding revealed hundreds of references in field notes and 
interviews to “location.” When these codes were further analyzed during iterative coding stages, they revealed that 
EAE members rarely, if ever, stood in the grassy median and that Catholic parishioners rarely, if ever, stood along 
the frontage of the clinic unless EAE members were absent on a particular day. 
 
28 Interview with Alex, Catholic demonstrator, Pinedale (Oct. 10, 2016). 
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sidewalk counseling requires freedom of movement and that Alex may not be welcome among 
the evangelical groups.29 
For Alex to join the demonstrations immediately in front of the clinic would require 
either modifying his expressive activities or risking ridicule from EAE and the Lifted Higher 
Church.30 Because Alex was alone and other groups had overtaken his territory, Alex chose to 
take a step back and focus on prayer. In the weeks following our discussion, Alex frequently 
paced around the roundabout meekly holding out flyers to passing cars. He dramatically reduced 
his sidewalk counseling and only visited the clinic on Saturdays when EAE members were away. 
Alex’s experience typifies and affirms the importance of rigid territorialism among participant 
groups. 
Physical context also became an important aspect of group identity.31 Interview excerpts 
illustrate how some patient escorts linked the grassy median (or “traffic circle”) with Catholic 
group identity and Catholic group identity with perceptions of safety. In the excerpts below, 
Kristine characterized demonstrators who appear to be Catholic — signaled by their prayer 
routines and their location in the median — as especially non-threatening. Ruth similarly 
affirmed that patient escorts consider Catholic group members to be “safe.” Additionally, Ruth 
pointed out that when individuals stood away from the Catholics, patient escorts presumed they 
belonged with EAE, which indicated that they were more likely to engage in threatening speech, 
which she described as “off-putting”:      
                                                 
29 Id. 
 
30 Recall that Rashad, Laurence, and other members of Lifted Higher Church treated Catholic parishioners 
dismissively, referring to them using the term “prayer warriors” pejoratively. During fieldwork, Lifted Higher 
members characterized Catholic demonstration methods as weak, passive, and ineffective. 
 
31 See supra notes 13-16 and accompanying text. 
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“The Catholic protest stance is that they usually had a few people who would gently and calmly 
call out to patients as they would walk up and the bulk of it was standing in the traffic circle and 
just praying and singing and doing their little routine and leaving for the day. That’s it.” 
 
     - Interview with Kristine, March 3, 2015 
 
“Because if you can’t identify who they are – like anyone who is elderly – that we don’t recognize 
is almost universally a Catholic. Like those are the safe ones. You know that’s maybe not really a 
spoken understanding that the Catholics are safe. Like the most they are going to do is stare and 
loudly chant the rosary…. Anyone else not standing there with the Catholics, you know they are 
EAE, which is so off-putting.” 
 
      - Interview with Ruth, October 20, 2016 
 
These excerpts suggest that patient escorts felt mollified when anti-abortion groups 
demonstrated separately and in the physical spaces participants had come to associate each 
group. Conversely, breakdowns in clear physical dividing lines between groups often led to 
conflict at the clinic. As Ruth explained in a separate interview, patient escorts’ anxieties often 
increased when anti-abortion groups began to occupy larger sections of the space surrounding 
the clinic, making it difficult for escorts to adequately engage with patients:  
“As soon as there are more of them than us, they can plant themselves to try and get us to leave 
this circle which is problematic because they will hail down cars and they will try to talk to them. 
[Patients will] leave… and when I leave the driveway, Jack follows me…. Jack is a tall guy and he 
regularly tells me I’m going to hell and that I murder babies.... [H]e body-checked Kristine once. 
So like do I think he would truly hurt me? No. But do I think he would like push the boundaries? 
Sure, absolutely.” 
     - Interview with Ruth, November 14, 2016 
 
At first, Ruth’s frustrations appeared to be tied to the sheer number of anti-abortion 
demonstrators at the clinic and Pinedale for Choice’s struggle to provide adequate patient 
support. However, Ruth also seemed to suggest that a considerable amount of patient escorts’ 
anxiety stems from having to vacate safe physical domains such as the driveway to engage with 
patients in areas occupied by anti-abortion demonstrators such as Jack, whom she described as 
having intimidated escorts in the past. Participants spent considerable time focused on policing 
physical boundaries to combat perceived conflict escalation and to reaffirm group-specific 
territories against perceived encroachments.   
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Policing boundaries 
As participants began to construct physical boundaries at the clinic, they began policing 
those boundaries regularly. For example, during a site visit in early October 2016, Tim, a 
Catholic parishioner making his first visit to the clinic to pray during “40 Days for Life,” cut 
across the rear parking lot on private clinic property to join the other Catholics in the grassy 
median instead of walking the approximately quarter mile path through the adjacent 
neighborhood that most participants walked on a daily basis. In doing so, Todd committed a 
serious breach of social norms among clinic demonstrators: 
Clinic escorts were astonished as Tim, who apparently knew no better, had committed a serious 
breach of social norms by strolling through the clinic parking lot. Dana hurried over to the grassy 
median where Tim had begun to pray, took his picture and let out a disgusted “ugh!!!” Tim, who 
was contrite, turned to Alex with his mouth agape. Alex quickly settled Tim, explaining, “The 
police can’t do anything until you’ve been officially trespassed,32 and that hasn’t happened yet. 
You’re fine.”  
 
     - Field notes, October 8, 2016 
 
 The following excerpt provides an additional example of how conflicts escalated around 
boundary policing at the clinic. The excerpt details a heated confrontation between Trent, the 
former leader of EAE Pinedale, and Margaret, a patient escort. As the verbal altercation 
intensified, Trent appeared to cross from the public right of way onto clinic property, from which 
Trent had been trespassed several months earlier, prompting Margaret to abandon the escorts’ 
non-engagement policy.33 Importantly, this event epitomizes the fierce conflict that revolved 
around routine boundary policing by participants:  
                                                 
32 Police use the verb “to trespass” to mean the issuance of an initial warning to a person that they are being barred 
from property by the owner. Once a person has been trespassed from the clinic, they are subject to arrest if they go 
onto clinic property without permission.  
 
33 Throughout fieldwork and interviews, patient escorts purported to abide by a “non-engagement” policy whereby 
they agreed not to escalate conflicts with anti-abortion demonstrators. Pinedale for Choice instituted the policy to 
maximize patient safety by minimizing altercations with demonstrators. Interview with Kristine, patient escort, 
Pinedale (March 3, 2015). 
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[Margaret arrives late to her weekday shift. I’m having my first conversation with Jack in the 
public roundabout just in front of the clinic line of the property.] “Back up, Trent, back the fuck 
up! You’re trespassing!” Margaret shakes two maracas in Trent’s face as he attempts to talk to a 
patient. “Back up, Trent,” Margaret continues yelling, her hand in front of his face.  
…  
 
Margaret starts recording Trent with her cell phone, “The police are gonna see this, Trent, back the 
fuck up! I’m calling the police!”  Trent backs up from the edge of the clinic driveway and into the 
circular roundabout. Mattie follows. The commotion blocks several cars. The roundabout is 
congested now.… Jack pulls out his phone and starts recording Margaret yelling at Trent.  Joe, 
who had been quietly distributing anti-abortion tracts [drop cards] to passing cars, walks up and 
starts recording the growing crowd. From the grassy median, a woman from EAE (Stacy), starts 
recording the group who are now circled up in front of the clinic. Margaret, Trent, Joe, and Stacy 
are all looking down into their cell phones as Margaret continues to yell.  It’s a cliché “Mexican 
stand off.” [Margaret calls the police.] Everyone has a recording device pointed at a target, waiting 
for the police arrive.   
 
     - Field notes, March 18, 2015 
 
When Pinedale police responded to Margaret’s complaint, participants renegotiated the 
previously well-known and strictly observed boundary line along the driveway based on the 
police officer’s guidance. This scene affirmed that participants wrestled mightily over physical 
spaces even when their boundaries seemed clear and incontrovertible:34 
Officer Torre walked up to Margaret and Trent, confirmed that he and Officer Jamison were called 
to respond to a trespassing claim, and quickly measured eight feet from the curb to mark the public 
right of way. Officer Torre turned toward Margaret, clicked his teeth, and curtly said to Trent, 
“You’re not in violation. You can go up to here [pointing at one of the prickly bushes in front of 
the clinic.”  
 
After the officers left, Trent pointed out the line to Mattie, who immediately settled her toe along a 
corresponding crack in the pavement, claiming every inch of legally entitled space. 
 
     - Field notes, March 18, 2015 
 
Participant routines, captured through field notes, provide a window into participants’ 
threat assessment strategies and the ways they used physical context to identify potential threats 
                                                 
34 The importance of physical context was also reflected in environments outside the clinic. Analysis of EAE 
Pinedale’s YouTube videos suggests that conflicts with police and escorts over physical boundaries for expressive 
activities were important to EAE’s anti-government message and online rallying strategies among online supporters. 
The videos from its YouTube account that portrayed conflict with Pinedale Police over boundary lines, decibel 
limits, sound-amplification equipment, and other physical limits on speech drew considerably more views, 
comments, likes, and shares than more traditional and violent forms of high-conflict engagement with pro-choice 
advocates or patient companions. The lone notable exception is a video captured on Trent’s GoPro and posted to 
YouTube that shows a minister and his wife assaulting Trent. The video has been viewed on YouTube more than 
7,000 times.  
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of harm. Another episode, reconstructed from field notes and a subsequent interview with 
Kristine,35 illustrates how Kristine’s assertive boundary-policing strategy squelched perceived 
threatening speech practices by members of Lifted Higher Church:  
[There’s commotion along the clinic driveway. Kristine yells out that that an older woman from 
Lifted Higher is harassing her.]  
 
“I was kind of stressed to my emotional limit, because I was like I was distressed that the cops 
weren’t there yet.” 
 
[The woman walk down the roundabout toward the lower parking lot and Kristine follows her to 
take her picture.] 
 
“I was distressed that this woman was maybe about to get away and completely get away with it.”  
 
[Escorts have their cameras out. Ruth follows behind Kristine and the woman. Even the catholic 
group breaks their gaze and focus on the rosary to watch. “Stop taking my picture, pleeeaaaase,” 
the woman’s voice strains as she holds up a delicate hand and turns her face. “Legally I can take 
your picture as many times as I want out here,” Kristine presses as she gets closer to the woman. I 
learned later from Ruth that the woman, apparently not knowing any better, walked five feet 
beyond the public right of way and onto the clinic property to look for shade from the sun. 
Regardless of her motive, this amounted to a serious breach.] 
 
“I was distressed that she was going to come and trespass again on another day. We had had 
people come into the clinic, antis come and sit in our lobby and harass our patients. And I know 
that that’s a trend happening nationwide. As the antis are encouraging, they call it a drive by…. I 
needed the police to send a message that their behavior was not okay.” 
 
     - Field notes, October 2016, and 
Interview with Kristine, December 2016 
 
Such intense boundary enforcement by Pinedale for Choice, which first struck me as 
gratuitous and hypersensitive given how clearly groups appeared to observe boundaries by 
themselves, turned out to be an intentional response to the impediments “drive by” counseling 
presents to abortion clinic work and the threats posed by the flux of unknown advocates invading 
clinic spaces. A deep reading of Kristine’s comments suggests that patient escorts characterized 
the severity and nature of speech-related harms in the broader context of pro-choice advocacy 
across the country, which contributed additional importance to maintaining rigid physical 
boundaries at The Women’s Clinic. 
                                                 
35 Field notes are denoted with brackets. Kristine’s quotes are in quotation marks. 
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However, field notes suggested that escorts did not police all demonstrators equally. 
Escorts gravitated toward participants clustered around the right of way along the clinic frontage 
and generally disregarded participants gathered around the outskirts of the clinic property and in 
the grassy median. Escorts gave up the perceived safety of the clinic driveway36 to take 
photographs of participants stationed around the property whom they believed were affiliated 
with EAE or the Lifted Higher Church. By contrast, escorts essentially ignored demonstrators 
gathered in the grassy median whom they believed to be Catholic. These findings demonstrate 
that participants policed physical spaces selectively, concentrating on individuals they perceived, 
without apparent evidence, to be most threatening to themselves and to patients.  
Summary 
Analysis of field notes, interview data, and online texts consulted for focused 
ethnographic fieldwork revealed that participants at The Women’s Clinic frequently relied on 
physical context to assess potentially threatening speech practices in high-conflict situations. 
They did so primarily by using carefully and rigidly crafted physical boundaries to identify each 
individual’s group affiliation. Because of the emphasis participants placed on physical context, 
boundary encroachments were flashpoints for conflict. Importantly, experienced participants at 
The Women’s Clinic frequently interpreted violations of boundary norms as signals of possible 
threats of harm and conflict escalation by opposition group members. Analysis of the field data 
related to boundary encroachments also revealed that participants routinely surveilled members 
of opposing groups. Surveillance practices, while common and generally accepted among a 
majority of participants, escalated conflict and caused specific harms to the subjects of 
                                                 
36 See Interview with Ruth, patient escort, Pinedale (Nov. 14, 2016) (“Once we leave the driveway, we are in public 
space and there aren’t a lot of protections…. Once we leave the driveway, like…you have to think about your own 
protection as well as the patient’s.”). 
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surveillance when the surveillance was targeted, intentional, and threatened to expose a subject’s 
personal information online.  
SURVEILLANCE, PERSONAL INFORMATION, AND HARM 
[Trent and Doug confront two clinic workers before their morning shift.] 
 
Trent: “Oh Emily, I have so missed you. I was praying for you while I was gone that you’d repent 
from the murder that you’re committing. And Amanda….”  
 
Amanda: “You know, I can see that you’re intelligent. I was just wondering how you find out all 
this information about us.”  
 
Doug: “It’s called Facebook, Amanda. Facebook. I’ve been to [your husband’s workplace] and I 
know what he does. Your name is easy. Amanda Edwards! It’s called Facebook. That’s how we 
know.” 
 
Trent: “Your pictures are beautiful of you and your family, they really are.” 
 
Amanda: “I’m sorry, but I don’t appreciate you screaming what my husband does.”  
 
Trent: “Oh I’m sorry, but that’s gonna happen…. It’s public knowledge. It’s public 
knowledge….You put your son in this beautiful private school, and I’m sure they all want to know 
what you do too.” 
 
– transcript of video posted to Trent’s YouTube 
account, January 2015 
 
Although participants rarely recounted explicit harmful acts such as threats of violence, 
many participants explained during interviews and fieldwork that their opposition had subjected 
them to “personal attacks”:  
Margaret (to Dana): “It was just me and you, remember? That whole summer. It felt like just us.”37  
 
Dana: “I know. And you have to get somebody out there with you to be safe.” 
 
Margaret: “They’ve been personal with you since the beginning, since the very first day.” 
 
- Interview with Dana and Margaret, October 15, 
2016 
 
 “For a long time it was just Mattie out there and she pleaded with me to get involved. Then it was 
just me…with people spitting in my face and threatening me.” 
 
- Interview with Jack, November 6, 2016 
                                                 
37 Field notes and further interviews indicated that during the summer of 2015, Margaret and Dana frequently 
escorted with many experienced patient escorts, including Kristine and Kim. However, the personal nature of attacks 




Analysis of the ethnographic data revealed that events participants characterized as 
“personal attacks” frequently clustered around times when opposition group members subjected 
participants to targeted surveillance and shared their personal information online. While 
participants conceded that targeted surveillance in the public space surrounding the clinic was 
neither illegal nor harmful per se, they highlighted such practices’ cumulative harmful effects. 
Generally, targeted surveillance escalated pre-existing conflicts at the clinic among groups. 
Specifically, participants from various groups explained that targeted surveillance disrupted their 
daily lives in many of the same ways as facially threatening or violent language.38 Additionally, 
when speakers used a target’s personal information in speech at the clinic, participants were 
more likely to characterize the speech as a harassing breach of the informal engagement norms at 
the clinic.  
The following section explains how participants characterized surveillance and personal 
information-sharing practices generally and how they considered those practices to be generally 
harmful and sometimes threatening in certain contexts. This section lays out the methods of 
surveillance most commonly used at the clinic and describes participants’ stated goals of 
conducting such surveillance. It also explains how participants distinguished harmful targeted 
surveillance and uses of personal information from harmless generalized recording. This section 
concludes with a general discussion of the nature of the harms participants articulated that were 
related to surveillance and information-sharing practices. The findings suggest that although 
                                                 
38 This phenomenon occurred regardless of whether the speech in question involved references to violence. At no 
time during fieldwork did an anti-abortion demonstrator overtly threaten violence against any specific person. EAE 
and street preachers sometimes used abstract references to death, hell, and suffering. As will be discussed in the 
third section of this chapter, however, language that appeared violent on its face was not necessarily harmful if the 
target of the speech had become acquainted with the speaker during previous interactions at the clinic. 
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participants did not clearly experience fear of bodily injury or physical violence39 from 
surveillance efforts and uses of personal information, their everyday lives were altered by such 
practices in ways they characterized as profoundly coercive and intimidating. These findings also 
highlight the important harm-mitigating aspects of social and physical context discussed in the 
previous two sections of this chapter. For participants at the clinic, and with the exception of 
their closely knit online social media communities, online speech lacks the attributes of social 
and physical context that were so important for helping participants determine whether speech 
was harmful. As the findings below discuss, participants appeared to consider targeted 
surveillance and personal information sharing to be harmful primarily because those practices 
signaled to participants that faceless members of online opposition groups would target them 
with harassment.  
Surveillance and personal information-sharing practices outlined 
Recording devices were ubiquitous at The Women’s Clinic. The pervasiveness and 
consistency of surveillance were significant. Many participants recorded constantly (almost 
compulsively), capturing daily events no matter how mundane. Most participants used handheld 
smart phones to record participants and events at the clinic. Some EAE demonstrators strapped 
GoPro body cameras to their chests so that they could constantly record point-of-view footage.  
Like other routine practices discussed in this chapter, surveillance and personal 
information-sharing practices served myriad functions for participants. For example, participants 
explained that constant recording helps create an evidentiary record to show Pinedale police 
during the routine visits during which the police handled complaints of unlawful activities such 
as trespasses to real and personal property. Pro-choice advocacy organizations routinely instruct 
                                                 
39 Participants occasionally expressed general fears that violence, defined broadly, might erupt, but overall 
downplayed fears of bodily injury.  
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escorts that vigilant recording is an effective strategy for handling conflict and building a case 
regarding potential violations of the FACE Act: 
“But, that’s why we do a lot of photographing and videotaping when we see things like this 
happening. Because I know that the more evidence you have, the easier it is to pursue some type 
of FACE Act protections. So that’s why I’ve encouraged the volunteers to anytime you see 
something happening pull your phone out….I let the [clinic] owner know that we take lots of 
pictures and the person from National Abortion Fund also told us it’d be a good idea to have as 
much photographic and video evidence as possible.” 
 
- Interview with Kristine, March 3, 2015 
 
As Kristine, an experienced patient escort, explained the value of general surveillance 
during a casual interview at the clinic: “The constant recording and engagement. It’s a self-
preservation thing really.” Jack, one of the most active street preachers at the clinic, affirmed that 
the use of recording equipment at the clinic had become second nature for participants to protect 
themselves from violence. “When people threaten me,” Jack explained, “I try to turn on my 
video. I see the usefulness of it, and I think a lot of people use it primarily out of safety 
reasons.”40 
Participants also used surveillance to single out opposition group members for exposure 
to other anti-abortion advocates. For example, the transcript of the video that began this section, 
which EAE Pinedale shared on its public YouTube and Facebook accounts, is significant 
because it is a performance of EAE’s “Call Out” campaign, through which EAE’s founder urged 
supporters to expose pro-choice workers: 
“The walls of our culture overflow with blood…. We will expose abortionists and other abortion 
staff online, and encourage Christians to reach out to them and call them to repent. We will also 
equip abolitionist societies with the knowledge and resources to expose their local child killers in 
their communities.”41  
 
                                                 
40 Interview with Jack, street preacher, The Women’s Clinic in Pinedale (March 25, 2015). 
 
41 Citation information for this campaign is withheld to protect the privacy of the pseudonymous EAE group. 
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The video exemplifies the conjunctive use of surveillance, social media, and personal 
information sharing to focus on specific clinic workers. Interestingly, in the video Trent and 
Doug reference only a fraction of the personal information they appear to have collected from 
abortion clinic workers’ social media accounts.42 If the goals of the video are to expose the 
workers to other EAE members and to document EAE’s pleas for repentance, then the video falls 
short of those goals, which suggests that the video serves another purpose in the relationship 
dynamics between EAE advocates and pro-choice workers. Although one can interpret the video 
as a call to action by EAE supporters, the video’s dominant meaning among patient escorts was 
that these specific clinic workers were being watched by EAE. Analysis of the field data revealed 
that the targeted surveillance participants characterized as harmful, such as the video described 
above, was qualitatively different from the routine, generalized uses of recording technology that 
participants engaged in without incident. 
Distinguishing general surveillance from targeted surveillance 
When recording at the clinic, participants often swept their cameras back and forth to 
capture as many events and as many images of other participants as possible. This practice 
exemplified the habitual, seemingly indispensable, information gathering participants used 
routinely at the clinic. Participants considered general information-gathering to be a normal, 
unobjectionable, and valuable way to become familiar with the clinic environment and its 
constituent groups. The following excerpts reflect a distinction many participants made between 
valuable, socially acceptable information gathering and the targeted surveillance and personal 
information-sharing that constituted inherently harmful acts: 
                                                 
42 The clinic workers’ public Facebook accounts were filled with posts and pictures. Significantly more information 
was available for EAE supporters to use if they chose to do so. Furthermore, Trent claimed to know Amanda’s 
address and additional information about her that he had collected from the Internet. 
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“I know other volunteers in other states that’s how they got into it because their antis were filming 
them so they wanted to see where this film was showing up like, ‘I’m curious, are you uploading it 
to YouTube, what are you doing?’ And I think for some people they just become unhealthily 
obsessed with the antis…. And I think part of it may be that the protestors seem so focused on our 
personal lives, but to me that’s not OK, so I’m not going to repay the favor. I’m not going to care 
about your personal life because that’s none of my business. I just want to know when you’re 
showing up at my clinic so I can notify the volunteers and maybe have some extra volunteers on 
site when that’s happening.” 
 
- Interview with Kristine, March 3, 2015 
 
Engagement/non-engagement is not a simple binary for Kristine and the other patient escorts. 
Online engagement, surveillance, and other forms of participation with anti-abortion protestors fall 
into a gray area between engagement and non-engagement. Often, this seems to depend on 
whether the patient escort is actively surveilling one of the protestors conspicuously, whether the 
surveillance occurs in front of them, so to speak, in a way that’s designed to get their attention 
either on their websites, Facebook groups, or in real life at the clinic. “Checking up on them,” as 
Kristine put it, doesn’t qualify as wrongful engagement, but “getting a rise out of them” does.  
 
- Notes on notes, Interview with Kristine, March 3, 
2015 
 
As Kristine put it, becoming “unhealthily obsessed” with another’s personal life denotes 
a shift from the seemingly sanctioned practice of general surveillance to targeted surveillance 
that participants characterized as unwanted, intense, and aggressive. Additionally, the notes on 
the interview with Kristine above suggest that the shift from passive to active surveillance — 
interpreted by participants as a shift from harmless to harmful — occurred when the person 
recording conspicuously surveilled an individual. Indeed, such targeted surveillance commonly 
escalated conflict between participants, disturbed them psychologically, and sometimes caused 
participants to withdraw from the clinic environment because they believed that such 
surveillance threatened them with future harm, such as unwanted attention or harassment.  
When surveillance crossed the line from generalized to targeted, its effects were palpable. 
An event involving an anti-abortion advocate from Lifted Higher Church exemplifies the anxiety 
commonly caused by targeted surveillance at the clinic. The woman, who according to Kristine 
was a “newbie” at the clinic, was recorded during a protest at The Women’s Clinic after she and 
other Lifted Higher members overstepped the property line in the clinic driveway: 
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“Stop taking my picture, pleeeaaaase,” the woman’s voice strains as she holds up a delicate hand 
and turns her face. “Legally I can take your picture as many times as I want out here,” Kristine 
presses as she gets closer to the woman…. The woman draws away and turns her face attempting 
simultaneously to stand her ground against Kristine while pleading for Kristine to stop. Kristine 
maintains about a one-yard distance from the woman. Kristine’s smart phone, its camera app open 
and recording, parries the woman’s hand as it attempts to block the gaze of the viewfinder. She 
can’t get away as Ruth has started recording Kristine and the woman’s interaction. The woman 
whimpers in tones that resemble a child being bullied on the playground, “What are you gonna do 
with my picture? You can’t put my picture on the Internet like that. That’s harassment. 
Stooooooop it.” Kristine puts the camera down and walks back onto the clinic property to wait on 
the police. The woman from Lifted Higher walks to a tall, light-skinned black man in sunglasses 
who watched the entire exchange. “They can’t legally use my picture on the Internet like that, can 
they? They just can’t do that.” He shrugs. [I would learn during an interview with Kristine toward 
the end of fieldwork that the woman never returned to the clinic]. 
      
- Field notes, October 22, 2016 
 
Like most days at the clinic, participants at the clinic that day had been scanning the 
crowds with their smart phone cameras held aloft in plain view of all participants. Lifted Higher 
Church members walked along the public right of way chanting and singing with phones raised 
just above eye level. These practices posed no apparent problem for participants. However, for 
the woman involved in the altercation with Kristine, the promise of exposure broadly, not the 
attention of counter-demonstrators and patient escorts at the clinic, contributed significantly to 
her anxiety. Similar reactions occurred when participants aimed their recording devices directly 
at others during conflicts. For example, field notes described Alex, a demonstrator who was 
recorded dozens of times43 in the background of EAE and patient escort videos, shielding his 
face and disengaging from sidewalk counseling the moment he noticed a smart phone lens aimed 
at him.44 One reason that targeted surveillance seemed to produce anxiety and escalate conflict 
among participants appeared to be that participants’ assumed content captured through targeted 
surveillance would likely be posted on social media platforms.  
                                                 
43 Alex can be seen in many of EAE Pinedale’s YouTube videos that were captured through Doug’s, Trent’s, and 
Joe’s GoPro cameras. Patient escorts similarly captured Alex’s image as they recorded scenes at the clinic. 
 
44 Field notes and interview with Alex, Catholic demonstrator, Pinedale (October 10, 2016). 
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The distinction between generalized and targeted surveillance also emerged in 
participants’ characterizations of the online surveillance they conducted on opposing group 
members and the ways they shared information on social media platforms. For example, 
although patient escorts agreed that general information gathering fell within the normative 
bounds of engagement with the anti-abortion opposition, they reiterated that it violated norms to 
target an individual through surveillance and distribution of personal information. Interestingly, 
field notes and interviews suggested that such normative violations were not merely impulsive 
reactions to conflict in the clinic environment. They were intentional and premeditated. 
Participants used targeted surveillance and information-sharing practices to achieve specific 
results through obstruction, varying levels of torment, and intimidation. 
The goals of surveillance and information-sharing 
Pro-choice and anti-abortion activists both intended to modify their opposition’s behavior 
through targeted surveillance. Participants wanted to gather evidence of opposing groups’ 
behaviors, but more importantly, participants wanted their opposition to see them recording. “We 
don’t do anything with the pictures,” Ruth explained during an in-depth interview, “but if I pull 
out my phone and it makes Mattie back up, then whatever.” The often explicitly stated goal of 
targeted surveillance and personal information sharing was to intimidate the opposition into 
ceasing certain expressive activities or to withdraw from the clinic altogether. Two interview 
excerpts — one from an interview with the executive director of a state-wide, pro-choice group, 
and the other from a clergyman at a local Catholic parish — confirmed this theme that emerged 






“One thing we’ve discussed is getting observers to come to the clinic and just watch and record so 
that volunteers don’t have to. We are thinking about using the tactics of abusers. They’re not 
stupid people. They’re very smart people. They aren’t going to threaten someone outright, you 
know? Just make them feel not protected.” 
 
-Beth, Executive Director of Pro Choice Women, 
November 2016 
 
Researcher: “What’s your opinion on all of these cameras people are using? 
 
Paul: “It’s fine. People should watch. I want to see more people though. We have to keep the 
numbers within permit, but can you imagine what would happen if you just had hundreds of 
people standing here watching and praying? Watching people as they go in. I bet more people 
would think twice about it.” 
 
-Interview with Paul, Catholic demonstrator, October 
2016 
 
Beth’s and Paul’s comments reflect a shared belief in the situation-altering45 power of 
shame and intimidation associated with surveillance in the clinic context. Their comments 
suggest, as leading scholars on privacy and surveillance have noted,46 that targeted surveillance 
is capable of creating substantial psychological turmoil in its subject. Findings drawn from 
interviews and field notes indicate that targeted surveillance harmed participants, especially 
when such surveillance was coupled with the gathering and dissemination of the subject’s 
personal information.  
Participants’ focus on personal information 
Throughout fieldwork, when participants characterized speech as harmful or threatening, 
they often focused on the extent to which the information collected and shared about them was 
personal in nature, meaning it revealed some aspect of their lives that they had not revealed 
purposefully at the clinic. Alex, the most experienced Catholic sidewalk counselor, explained 
                                                 
45 Kent Greenawalt, Speech and Crime, 1980 AM. B. FOUND. RES. J. 645, 742 (1980) (arguing that despite clear 
communication of facts and values, some forms of communication so alter situational dynamics between 
participants that they qualify as unprotected forms of action and not speech for First Amendment purposes). 
 
46 See, DANIEL J. SOLOVE, UNDERSTANDING PRIVACY 102 (2008); Ryan Calo, The Boundaries of Privacy Harm, 86 
IND. L.J. 1131, 1142-43 (2011). 
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that groups such as EAE used personalized engagement strategies47 to intentionally inflict 
psychological harm on others:  
“EAE, they find the most personal attribute or characteristic possible about somebody and they 
exploit it. We’re all sinners, but they attack….” 
  
     - Interview with Alex, October 5, 2016 
 
Analysis of field notes suggests that EAE’s use of personal information and its targeted 
methods of engagement were unique to EAE and distinct from other groups’ routine practices. 
EAE members exchanged personal information about members of opposition groups, especially 
patient escorts, in carefully orchestrated, seemingly scripted ways. EAE demonstrators habitually 
briefed one another with personal information they had acquired about specific targets prior to 
engaging the person with a targeted message. Field notes captured such an instance:  
A woman wearing a casual black blazer and matching pants approaches the clinic. She clutches 
her purse, her eyes seemingly boring into the pavement. Griffin, who supports EAE, turns to me 
and to Bill, another EAE supporter, and whispers quickly, “This woman is a nurse. Some kind of 
registered nurse. She’s trained to help these women kill their babies.” Bill responds with a quick, 
“Uh huh. Got it!” and walks up to the woman yelling, “Find another job, lady! You can do 
something else.”  
 
     - Field notes, January 17, 2015 
 
As the notes indicate, in the brief exchange Griffin supplied Bill with a small bit of 
personal information from which Bill seamlessly tailored a message that he believed would 
resonate with the nurse on a personal level. These sorts of brief exchanges, which were often 
wholly innocuous, demonstrate the smooth choreography activists use to share targets’ personal 
information on the fly.  
                                                 
47 This is another example of how EAE as a group was defined by its members’ speech practices. Other 
demonstrators repudiated these practices and suggested that personal attacks undermine the goals of sidewalk 
counseling and needlessly elevate tensions among clinic participants. Brian, a Catholic parishioner who visited the 
clinic three or four times during my fieldwork, said, “At the frontlines, you’re going to get two stories about 
engagement. Some people think that getting in your face is the way to go. I don’t think so.” Interview with Brian, 
Catholic parishioner, The Women’s Clinic in Pinedale (Feb. 7, 2015). Graham, a young street preacher who 
sometimes works with Jack, said in a chat at the clinic, “Those guys [pointing at Trent]. They’re like those sign 
guys. We don’t want to be associated with those Westboro Baptist guys, so we don’t use those signs and pick on 
people.” Interview with Graham, street preacher, The Women’s Clinic in Pinedale (Oct. 15, 2015). 
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Not all informational uses were so benign. Anti-abortion demonstrators used similar 
information-sharing routines to antagonize escorts and target them with a scalpel’s precision.48 
For example, during a verbal altercation with Margaret over the public right of way, Trent yelled 
toward EAE demonstrators and Catholic congregants that Margaret was a “former lawyer.” In a 
low, gravelly whisper, he continued, “For a lawyer, you’re a really bad one. A really bad one 
who doesn’t know the law.” After Trent appeared to cross the public right of way onto clinic 
property, Margaret called the Pinedale Police. Trent then loudly repeated Margaret’s name and 
urged the assembled demonstrators, “You can find her on the Internet.” As Bill had in the 
encounter with the nurse, EAE supporter Joe stopped preaching from his Bible and tailored his 
ridicule of Margaret and seized upon a key piece of Margaret’s identity, calling her a “shameful 
failure of a lesser magistrate.”49 Other anti-abortion advocates followed suit. A few weeks later, 
when Margaret returned to escorting after a brief sabbatical, Sam, a street preacher who knows 
Trent and Joe well but was not at the clinic during the altercation, preached a sermon focused 
(pointedly and purposefully) on law:  
“Lawyers make a living off of people who are depraved and evil,” Sam exclaimed in lofty tones, 
the word “evil” hanging in the air as he stood a few feet from Margaret. “The whole legal system 
is proof that men are slaves of sin. People here are hiding behind the law.” When I asked Sam 
whether he knew that Margaret was a former lawyer, Sam pulled his glasses from his nose, 
smirked at me and said, “I use what I’m given.”  
 
- Field notes and Interview with Sam, April 22, 2015 
                                                 
48 An interview with street preacher Jack further triangulates this finding. When asked his opinion about 
participants’ reading through each other’s Facebook accounts, Jack confirmed, “You are talking about that EAE 
kind of stuff…. They will stand outside of a good Bible believing church and call pastors to repent…. [T]hey have 
tunnel vision.” Interview with Jack, street preacher, Pinedale (Nov. 14, 2016). Patient escorts used a similar tactic. 
However, because they attempted to adhere to a principle of non-engagement, escorts shared personal information 
about anti-abortion demonstrators primarily in private Facebook groups, direct text messages between escorts, and 
occasionally during casual training sessions. 
 
49 The doctrine of lesser magistrates is a set of convergent beliefs held by right-wing, libertarian, evangelical 
Christian believers that “declares that when the superior or higher civil authority makes an unjust/immoral law or 
decree, the lesser or lower ranking civil authority has both the right and duty to refuse obedience to that superior 
authority.” MATTHEW J. TREWHELLA, THE DOCTRINE OF LESSER MAGISTRATES: A PROPER RESISTANCE TO 
TYRANNY AND A REPUDIATION OF UNLIMITED OBEDIENCE TO CIVIL GOVERNMENT (2013). 
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Anti-abortion advocates never explicitly mentioned their underlying grievances related to the 
immorality of abortion, instead focusing the bulk of their messaging on Margaret personally.  
During periods of routine information sharing, such as the relay of information that 
occurred between EAE supporters Bill and Griffin when they engaged with the clinic nurse, 
aligned participants also signaled whether and how in-group members50 were expected to interact 
with out-group individuals. These routine practices contributed to the stratified social structure at 
the clinic. Often, this manifested in participants escalating their engagement as they acquired 
more personal information about a member of a perceived opposition group.51  
In addition to the targeted uses of personal information described above, participants 
explained that they became especially anxious when opposition groups disseminated their 
personal information widely.52 A major conflict arose in August 2015, when Trent, the leader of 
EAE Pinedale, created an online image (participants referred to it as a “meme”) that publicized 
personal information about Dana, a long-time clinic escort. The meme depicted two side-by-side 
                                                 
50 For example, the Catholics and Lifted Higher Church members never exhibited any sign that the altercation 
between Trent and Margaret impacted their demonstration practices or messages. Personal information gathered by 
one group tended to remain within that group’s information network, where it was used to direct targeted messages 
according to the group’s standard speech methods. Groups continued to observe their rigid boundaries. 
 
51 The week after the altercation described above, during which several EAE supporters accused Margaret of cursing 
at a group of children who’d accompanied their parents to the clinic to pray, I visited the clinic. As I walked through 
the roundabout in front of the clinic, Trent turned to a small group of EAE supporters and said, “That’s the journalist 
who was here the other day. He’s a snake.” A young woman in a black EAE t-shirt stopped setting up signs and 
snapped at me, “I don’t know what you’re doing over here. No one wants to talk to you. You lie. You should leave.” 
Through the smooth and routine work of the EAE information network, Trent positioned me as an untrustworthy 
outsider. I would experience similar exclusion from EAE members and street preachers during the next nine months 
in the field. See Field notes, April 22, 2015. 
 
52 Comments from Jack and Bill, a street preacher and EAE supporter, respectively, demonstrate this finding: I turn 
to Jack and ask him to generally describe the engagement that takes place at the clinic. Jack’s thoughts appear to 
gravitate to the use of social media by patient escorts to track him. His voice shoots up in pitch as if to suggest that 
he’s bothered and complaining: “There’s this other escort, Dana. She has pictures of my kids on the Internet. Puts 
them all over her Twitter account. It’s disturbing.” Field notes, March 25, 2015. “I’ve heard a lot of stories about 
deathscorts who come to the killing places tracking pro-life people on Facebook, commenting on their walls, 
harassing them at the death centers.” Field notes and interview with Bill, Pinedale (Jan. 17, 2015). 
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images of Dana. The first was Dana’s professional school photograph, which is available online. 
The second was a candid photograph of Dana standing outside The Women’s Clinic wearing the 
pink mesh vest that clinic escorts wear to identify themselves to patients. The following text, 
written in Dana’s mock first-person voice, surrounds the images:  
“Hello 5th graders and families! My name is Mrs. Dana, and I am very excited to have your child 
in my class and look forward to an amazing year of learning and growth. I love to bake and eat 
chocolate. I have made cakes and cupcakes for friends and their children. How did your child 
spend the summer vacation? I spent mine helping MURDER babies at The Women’s Clinic in 
Pinedale. Look forward to seeing you!” 
 
Trent shared the image broadly among abortion abolitionist groups online. Thereafter, 
Dana’s coworkers were targeted with menacing phone calls from members of “abolitionist 
societies.” Dana also suspected that someone conducted a cyber-attack on her work computer. 
Dana’s account of the events epitomizes the anxiety-producing and obstructive effects of 
widespread dissemination of personal information in the context of a high-conflict speech 
environment:  
“It was my very first day at school last year. And we were in our staff meeting and when I walked 
to the front office. And our secretary is like, ‘Damn Dana – school year just started and you are 
already causing trouble.’ And I said, ‘What?’ And she said, ‘Don’t you know?’ I was clueless. 
She’s like, ‘So they’ve been calling the school and saying you have a murderer working for you, 
you should be ashamed.’ They called my principal’s number and left messages. They called me 
again…. But multiple people called and then I went back into the meeting and so I got my phone 
and I posted in a secret group on Facebook for escorts across the country. I was like, ‘Oh my God. 
Somebody called my school and was harassing my secretary, Jesus Christ.’ And so somebody 
comes back and said, ‘Guess you haven’t seen this yet, Dana. They made a meme of you.’ 
 
     - Interview with Dana, October 15, 2016 
 
Dana also discussed the impact the meme had on her daily life, her work, and the daily 
lives of her coworkers who were targeted by EAE’s vast supporter network:53 
“That’s how I found out. [A woman] sent me a private message on Facebook. And I don't even 
know this woman’s name, but she stalks anti-choicers across the country. She has multiple fake 
accounts and is friends with them. Trent put it in public, so he shared it with everybody. And he 
shared it in Pinedale groups. It was posted to my school – my PTA’s Facebook page. Like they 
had to sit there for days, 24 hours a day and take stuff off until we finally got it lock down that 
                                                 
53 EAE’s online following is immense. More than 50,000 Facebook users “like” EAE’s Facebook page. Thousands 
of Facebook users interact with EAE’s local abolitionist society pages on Facebook. More than 1,700 users 
subscribe to EAE’s YouTube channel. 
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nobody could leave reviews or comments anymore. Because it was just one comment after another 
about me. Like, ‘You have a murderer working in your school.’ Multiple people…. 
 
But I refused to live my life in fear. It did affect the people that I work with though. The day of 
open house a threat was put out, they posted when open house was at my school, the times and the 
address. And they put a call out to people to come stand outside the school. And hand out that 
poster that they wanted to do an awareness campaign. And wait for us to let them know that a 
murderer works among them. And my principal took it very seriously and called my county. And 
there was a plain-clothes security guard outside my door. And there were four police officers in 
my school. And she called a meeting right before open house. And called every teacher in, and 
then told them what was going on. If you see cops it’s okay. And she was talking to them and my 
whole staff was – nobody knew what I did until that day…. And so my whole school had to deal 
with that. They were scared…. And I would tell you, some weird things happened after that at 
school. My computer got erased and everything I had on it was lost. The tech person said someone 
did that on purpose. So they wondered, was it somebody who didn’t agree what I was doing?” 
 
     - Interview with Dana, October 15, 2016 
 
Dana noticed increased personal attention at the clinic, particularly among anti-abortion 
street preachers, after numerous national, left-leaning news outlets reported the events: 
“It was different before. [Jack] hadn’t gone that far. Like he would yell and stuff. Then when he 
found out who I was and what I do. Then he got really personal and videotaped me. “How about I 
send this in, look at this what your teacher does.” And he got really personal. And this spring or 
summer he asked about my church. “I wonder what your pastor would think about this.” He is 
filming me and saying that, what church do you go to? I told him Unitarian. And he said, oh of 
course, it’s not even a church. And I didn’t want him to know where I went.  
 
“And I did break up with my church anyway. But one of the things I said was, ‘They are trying to 
find out where I attend, and you didn’t ask for this.’ But Jack, he’s gotten very personal. And he – 
the more he got into the Trent way, the angrier he became. He would just preach – kind of 
passionately at first. I mean he would – and you know and I’m just [Dana groans and puts her 
hands in the air].” 
 
     - Interview with Dana and Margaret,  
October 15, 2016 
 
The events detailed above suggest that there exists a fundamental link between the 
gathering and exchange of personal information, through both physical and online channels, and 
increased conflict among participants.54 Wide sharing of personal information sometimes 
resulted in increased numbers of anti-abortion activists at the clinic, which as discussed in the 
                                                 
54 Participants often talked about how they “Facebook stalk” their antis. Facebook stalking is a practice through 
which a person gathers information from another’s public Facebook page or creates a fake account in order to 
befriend a subject, join his or her social network, and learn about the person’s online and offline behaviors. Focused 
ethnographic findings showed that clinic escorts Facebook stalked anti-abortion demonstrators out of voyeuristic 
curiosity and to prepare for conflict at the clinic. Anti-abortion demonstrators similarly used Facebook to gather and 
share information about clinic workers to encourage demonstrators to visit escorts’ places of business, homes, and 
churches, expose their identities, and aggressively urge them to repent from their supposed sins.  
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first section of this chapter negatively impacted various participants’ sense of order and safety. 
Importantly, the effects of personal information sharing online were qualitatively different from 
the ad hoc information-sharing practices at the clinic environment. Coupled with participants’ 
intense reactions to targeted surveillance in the field site and anxieties surrounding social media 
publicity, accounts of the harms Dana and her coworkers suffered at the hands of (presumably) 
members of EAE, suggest strongly that participants treated online surveillance and information-
sharing as more harmful and threatening than similar practices conducted by known actors at the 
clinic. The ethnographic findings in this chapter suggest that such online speech practices can be 
especially harmful or threatening because online environments lack many of the aspects of 
context, especially social context and routine interactions among participants, that negate the 
harms of facially violent speech. Unlike speech at the clinic site, menacing online speech occurs 
in an environment where experienced participants cannot use their much of their social capital to 
police the boundaries. They lack relationships with innumerable unknown actors who populate 
Internet spaces where the information circulates and harms can occur. When participants’ 
personal information is shared in these online environments, it becomes divorced from the social 
context that helps participants determine whether such information sharing amounts to a 
threatening speech practice. Furthermore, the rules of interaction that participants have fashioned 
among themselves in the clinic environment do not apply to online speech environments. The 
lack of harm-mitigating context seemed to be real and significant contributing factor to 
participants’ anxieties associated with targeted surveillance and personal information sharing.  
Surveillance, information-sharing, and coercion 
As discussed in the first section of this chapter, participants distinguished between known 
and unknown actors in the clinic environment. They framed unknown actors as inherently more 
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threatening than known actors.55 Participants were even less explicit when describing how they 
interpreted the harms associated with the surveillance and information-sharing practices detailed 
in this section, but they did identify certain patterned harms that flowed from targeted 
surveillance. In interviews, participants suggested that the harms associated with surveillance 
and information sharing were experienced on a deep, personal level. However, they often used 
vague terms (e.g. “anxiety,” “burnout,” “concern,” “disturbance,” and “creepiness”) to describe 
the harms they experienced even as they suffered demonstrable psychological pain.56 Thus, the 
phenomenological nature and degree of speech-related harms experienced by participants were 
not easy to isolate, name, or to generalize about. Such characterizations also lacked the potency 
and specificity typically required to legally redress speech-related harms. 
However, a significant theme emerged from analysis of participants’ routine reactions to 
targeted surveillance and personal information sharing. Participants’ responses to and 
characterizations of targeted surveillance and personal information sharing clustered around the 
concept of coercion.  
The coercive effects of targeted surveillance and personal information sharing were most 
clearly revealed in the ways participants responded to such speech by modifying their everyday 
activities within and outside the clinic environment. Although such practices were facially non-
threatening, they were powerful situation-altering forms of speech. During interviews, 
                                                 
55 Additionally, field notes suggested that harms were moderated by many factors. For example, harms appeared to 
be tied to the nature of the personal relationship between the speaker and the listener, the listener’s individual 
emotional or psychological attributes, and the power-imbued, gendered social division that impacts interactions 
between participants. Interview with Mattie, sidewalk counselor, Pinedale (Oct. 14, 2016) (stating, “I tend to ramble 
on and not get to the point because I’m a woman and I like to talk.”). 
 
56 Participants often described experiencing psychological pain during altercations that involved targeted 
surveillance by opposition group members. For example, after Kristine engaged with a large group of Lifted Higher 
Church members who had chanted at her and recorded her reactions with their smart phones, she described the 
serious psychological impact of the experience: “I was probably emotionally exhausted before that but that was kind 
of my breaking point. I will tell you I went home that day and I cried a lot. I spent the majority of the day crying 
after I got over the amusing aspect of it. It just kind of made me feel defeated. It took me back to being mad at 
myself that I allowed them to get a reaction out of me.” Interview with Kristine, patient escort (April 6, 2015). 
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participants Ruth, Kim, and Kristine, all of whom are patient escorts, and Alex, a Catholic 
sidewalk counselor, expressed anxiety and desperation seemingly caused by being subjected to 
targeted surveillance by opposition groups: 
“I think I sent you the video where like she came over to me and was like getting in my face [Ruth 
holds up her smart phone to mimic a member of Lifted Higher Church recording her]. And I’m 
staying there and so I am trying to watch Kristine the whole time…. That was emotionally 
exhausting. Like I went home and I was cool. Because, again, Dana actually said to Alex. She’s 
like, ‘Come on Alex. Like this is the only thing we got.’ It’s the one thing we can guarantee 
patients. It’s like these fuckers can’t get in the door. So it’s just really – it was very weird and I 
guess it’s kind of like scary in terms of like, what if they decide to organize around all of them 
doing this. So whatever [sigh].”  
 
     - Interview with Ruth, November 14, 2016 
 
“And I was like I want to continue escorting, but if you need to take a break – like whatever we 
need to do to fix this so they don't get much footage is what we have to do.” 
 
     - Interview with Kristine, December 14, 2016 
 
Kim turns to me, “They also try to make pictures of us, videos of us, and details about us and 
doctors available online. They want to make images of doctors available so that some other guy 
can come in and threaten or hurt them. We found them around back trying to get footage of the 
doctor. They know that’s the only way they can shut this place down.” “They know all the lines,” 
Kristine says.  
 
     - Interview with Kim and Kristine, February 7, 2015 
 
“I couldn’t come back for a while after that,” Alex says of a time when EAE and Lifted Higher 
Church members tried to get him on camera. The corners of his mouth are caked with dried saliva, 
his eyes glistening with tears (I can’t tell if from emotion or the cold, dry air). “I decided to just go 
to the Planned Parenthood and pray after that. I was trying to hand the woman a pamphlet and get 
her to go to the [crisis pregnancy center nearby] and there were all these cameras in my face and 
people yelling.” [A few weeks later, while driving around on a Saturday when I expected Alex 
would be at the clinic, I saw him kneeling and praying alone in front of a Planned Parenthood 
clinic in a town near Pinedale. Alex would occasionally bend and lay prostrate in prayer. Alex is a 
fixture at the clinic. That the emotional toll of this experience could drive him from the site for an 
extended period of time suggests its importance].  
 
- Interview with Alex and notes on interview, 
February 14, 2015 
 
Targeted surveillance seemed to violate social norms at the clinic in ways that general 
surveillance did not, which helps explain why participants characterized it as especially harmful 
or threatening. Two of the above excerpts —Kim’s assertion that “[anti-abortion advocates] 
know all the lines” and Ruth’s account of Dana pleading with Alex to get the Lifted Higher 
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Church to stop recording Ruth57 — reflect how participants on both sides of the abortion debate 
interpreted targeted surveillance as a threatening act.58 In contrast, participants never described 
or reacted to general surveillance, such as EAE supporters’ constant use of GoPro cameras, with 
concern or outrage.  
Participants often took extended sabbaticals or “took a step back” from advocacy efforts 
at the clinic after becoming the subjects of targeted surveillance and personal information 
sharing. In many cases, participants expressed reservations and recalled experiencing anxiety 
about returning to volunteer at the clinic or to engage in pro-choice advocacy. Sometimes, 
participants disengaged from the clinic entirely. Participants did not react as drastically following 
seemingly high-conflict physical or verbal altercations among participants, such as when a group 
of demonstrators crowded around a patient’s car to record her and to obstruct Ruth, a patient 
escort, from approaching the vehicle, or when Jack “body-checked” patient escort Kristine 
during demonstration.59 On the contrary, physical and verbal altercations were often followed by 
periods in which participants increased their numbers at the clinic to rally around their group 
members who had been involved in physical or verbal altercations. While physical and verbal 
conflicts likely caused participants to experience harm, these findings suggest that participants 
either did not clearly articulate such harms or that the harms were either less severe or more 
fleeting than harms associated with targeted surveillance and personal information sharing.  
                                                 
57 Although Ruth’s words suggest that she’s concerned about anti-abortion advocates getting into The Women’s 
Clinic, this altercation took place about 50 yards from the front door. Field notes confirm that the conflict stemmed 
from several Lifted Higher members each recording Ruth, Dana, Alex, and other participants. There were no Lifted 
Higher members near the door of the clinic at the time.  
 
58 It is important to note that Dana, a patient escort, went so far as to ask Alex, an anti-abortion advocate with whom 
she had built a strong relationship through years of clinic advocacy, to get the Lifted Higher members to stop 
recording. 
 




Groups at The Women’s Clinic monitored the activities of opposition groups using 
surveillance methods that ranged from generalized online and in-person information gathering to 
targeted surveillance using electronic recording equipment. This finding is not especially 
surprising given that participants often admonished one another to gather as much information as 
possible at the clinic. However, routine social practices60 associated with surveillance often 
escalated conflict between groups and caused some participants to experience harms. When 
surveillance and information-sharing practices were deployed in targeted and personalized ways, 
divisions between groups sharpened, the clinic environment was set on edge, and individuals 
described experiencing harm. Participants depicted through their words and actions that targeted 
surveillance practices created such anxiety that many participants were coerced into disengaging 
from the clinic environment.  
Although the surveillance strategies described in this section, at their core, deal with the 
spread of information, their value to participants seemingly had little to do with the exchange of 
information and ideas. For participants who conceptualized interactions at the clinic as 
“moments of life and death,” the primary purpose of the surveillance and information-sharing 
practices was to counteract opposition speech through obstruction and coercion rather than 
through discourse or “one-to-many” communication.61 Read alongside the case law on true 
threats and incitement, these findings suggest that traditional free speech perspectives may not 
adequately address the most common manifestations of harm experienced by participants in 
                                                 
60 As discussed in the first analytical section of this chapter on social relationships, surveillance and information 
sharing served a social function. It was integral to disseminating information about other groups that helped 
participants form their own social bonds with like-minded participants and distinguish themselves from others. 
These distinctions undergirded participants’ collective ability to make sense of seemingly harmful speech.  
 
61 Eugene Volokh, One-to-One Speech vs. One-to-Many Speech, Criminal Harassment Laws, and “Cyberstalking,” 
107 NW. U. L. REV. 731, 743 (2013). 
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high-conflict environments such as The Women’s Clinic or adequately consider the values they 
derive from the social relationships underlying high-conflict speech in such environments. The 
gap in the harms experienced by participants and the harms recognized by courts will be 
discussed further in Chapter Five of this dissertation. 
CONCLUSION 
Three aspects of context were especially salient for participants attempting to make sense 
of speech in the high-conflict speech environment around The Women’s Clinic. First, 
participants determined whether and to what extent speech was threatening or otherwise harmful 
primarily through the lens of their social relationships with other participants at the clinic. 
Qualitative data analysis suggested that participants rarely interpreted speech as threatening 
when it originated from a “known” speaker with whom they had a strong pre-existing 
relationship, regardless of whether the speech was facially violent. Conversely, relatively benign, 
non-threatening, speech practices by an “unknown” speaker were often perceived as threatening 
by participants.  
Second, participants often used language associated with physical context to characterize 
potentially threatening speech at the clinic. When opposing participants honored established 
physical boundaries, participants generally regarded their speech practices as harmless. When 
opposing participants violated established physical boundaries, participants interpreted their 
speech practices as escalating conflict and sometimes as threatening to do harm. As a result, 
participants vigorously policed both the informal and the legal boundaries on the clinic property.  
Third, participants highlighted the threatening nature and harmful effects of targeted 
surveillance and personal information-sharing practices at the clinic. Participants reported 
experiencing significant anxiety when they were targeted for surveillance and believed their 
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personal information would be published widely. These practices seemingly caused participants 
to withdraw from the clinic for significant periods of time, whereas general surveillance did not 
appear to have these effects.  
The findings in this chapter, as revealed through analysis of participants’ routine 
practices in the field and their responses to interview questions, provide one plausible account of 
how participants in high-conflict speech environments characterize context surrounding an array 
of potentially harmful speech practices. Importantly, the speech-related harms articulated by 
participants rarely resembled the harms courts have recognized explicitly in the true threats 
doctrine, namely fear of bodily injury.62 Occasionally, however, participants recounted ways that 
facially non-threatening speech disrupted their daily lives in many of the same ways that threats 
of violence presumably disrupt the lives of the people to whom such threats are directed.63 
Analysis of the field notes, focused ethnographic texts, and interviews suggests that participants 
suffered real and patterned harms that closely resemble the deprivation of personal liberty 
associated with coercive speech, especially when they were subjected to targeted surveillance. 
Interviews revealed that many participants recognized and intended these harmful effects.  
Participants did not explicitly discuss the expressive values achieved through high-
conflict speech. However, the findings seem to suggest that when participants understood and 
engaged in the routines of the high-conflict speech environment at the clinic, they developed 
strong relationships within advocacy groups and across ideological lines. Furthermore, the social 
relationships participants developed and the understandings of context they acquired seemed to 
help them mitigate harms and minimize threats associated with high-conflict speech. As will be 
discussed in the following chapter, these findings suggest that participants derived important 
                                                 




expressive values from the routines and relationships involved in the high-conflict speech 
environment around the clinic.   
When compared to courts’ characterizations of context in true threats and incitement 
cases in high-conflict settings, these findings support small but important modifications in the 
way courts conduct contextual analysis in true threats and incitement cases. These 
recommendations, and the implications of the findings reported in this dissertation, will be 








A PROPOSED FRAMEWORK FOR CONTEXTUAL ANALYSIS IN 
TRUE THREATS AND INCITEMENT CASES  
 
Contextual analysis provides the backdrop against which courts articulate the nature and 
severity of harms caused by speech and the First Amendment values that speech serves in true 
threats and incitement cases. This dissertation sought to explore how courts and participants in 
high-conflict speech environments characterize the context surrounding ideologically motivated, 
allegedly harmful speech. The guiding premise of this dissertation is that understanding 
contextual analysis is critical to understanding how courts determine speech’s value and the 
harm it causes and thus the protection that speech receives under the First Amendment. This 
chapter explains how a more thorough understanding of context in high-conflict speech 
environments might improve judicial decision-making in true threats and incitement cases and 
proposes an improved framework for contextual analysis and decision-making in true threats and 
incitement cases generally.  
The research conducted in this dissertation suggests that four aspects of context — social 
context, historical context, the medium of expression, and linguistic context — were paramount 
in courts’ and participants’ assessments of harm and value associated with allegedly harmful 
speech in high-conflict speech environments. The contextual analysis framework proposed in 
this chapter calls for courts to explicitly assess these contextual factors in every true threats and 
incitement case, which courts do not currently appear to do. It also calls for courts to construe 
some factors differently than they do now and to recognize that analysis of these factors often 
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informs analysis of the others. These contextual factors are not mutually exclusive and are useful 
when analyzed with and through one another. The legal and ethnographic findings suggest that 
this small modification to courts’ contextual analysis frameworks could improve courts’ abilities 
to make sound determinations about the harms and values associated with allegedly harmful 
speech in true threats and incitement cases. This would ultimately improve courts’ decision-
making processes by providing clarity and rigor to the process of contextual analysis without 
sacrificing flexibility or jeopardizing important First Amendment safeguards.   
The first section of this chapter discusses how both courts and the participants in the 
abortion debate at The Women’s Clinic assessed the context of allegedly harmful speech, and 
lays out a proposed framework for improved contextual analysis for courts to use in future true 
threats and incitement cases. This chapter then proceeds in two sections to discuss how courts 
conceptualized harm and value in true threats and incitement cases studied in this dissertation, 
and how the proposed framework could improve courts’ collective ability to account for the 
harms and values that were salient in the ethnographic findings but strikingly absent from courts’ 
decision in many true threats and incitement cases. This chapter then applies the proposed 
framework to the abortion clinic advocacy case United States v. Dinwiddie1 and to a recent high-
profile true threats case, Elonis v. United States,2 to illustrate how the framework could achieve 
more sound and efficient outcomes in cases involving First Amendment challenges to 
prosecutions for allegedly harmful speech. This discussion shows that although the framework 
might not alter the outcome of such cases, it would promote clearer and more efficient contextual 
                                                 
1 76 F.3d. 913 (8th Cir. 1996) cert. denied, Dinwiddie v. United States, 519 U.S. 1043 (1996). The Dinwiddie case is 
an appropriate case in which to apply the proposed framework because it involves allegations of threats of force in 
violation of the FACE Act against an experienced anti-abortion protestor in an environment substantially similar to 
the environment studied in the ethnographic component of this dissertation.  
 
2 135 S.Ct. 2001 (2015). 
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analysis, and perhaps more cohesive doctrine. This chapter concludes by suggesting areas for 
future interdisciplinary research on speech in high-conflict environments and on other important 
First Amendment free speech issues.  
A PROPOSED FRAMEWORK FOR CONTEXTUAL ANALYSIS IN TRUE THREATS AND INCITEMENT 
CASES 
Although the baseline constitutional standards for true threats3 and incitement4 are well 
established and plainly emphasize that full contextual analysis is important,5 the frameworks 
courts use to analyze context and thus to weigh harms and values of speech are not as coherent or 
clear as they could be. The true threats and incitement doctrines would be improved if courts 
were clearly directed to consider the social context (including the subjective intent of speakers 
and the subjective experience of listeners) surrounding a statement, its historical context, the 
medium of expression, and the statement’s linguistic context in every true threats and incitement 
case. Incorporating this non-exhaustive list of contextual factors would involve some modest 
doctrinal changes, but would equip courts to fully assess the array of potential harms and speech 
values at play in true threats and incitement cases arising from high-conflict speech 
environments that may not be well understood by courts. Additionally, when alleged true threats 
                                                 
3 To prove that a speaker has communicated a true threat, courts require prosecutors to show that an alleged threat 
amounts to a “serious expression of an intent to commit an act of unlawful violence to a particular individual or 
group of individuals.” Virginia v. Black, 538 U.S. 343, 359 (2003). In order to satisfy First Amendment 
requirements, courts agree that prosecutors must prove that an allegedly threatening statement is objectively 
threatening and not merely subjectively understood by a listener as a threat. However, the federal circuits are split 
over whether the First Amendment also requires prosecutors to prove that the defendant subjectively intended to 
place the victim in fear of bodily injury or death.  
 
4 The First Amendment standard for proving illegal incitement of violence is clearer than the true threats standard. 
To prove that a statement amounts to illegal incitement of violence or other unlawful act, the prosecution must prove 
that “such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce 
such action.” Brandenburg v. Ohio, 395 U.S. 444, 445 (1969) (per curiam). The words “directed to” have been 
interpreted to mean “intended to.” See Lyrissa Lidsky, Incendiary Speech and Social Media, 44 TEX. TECH. L. REV. 
147, 160 (2011). 
 
5 See Chapter Three, supra notes 10-45 and accompany text. Although the significance of contextual analysis is 




or incitement lacks a clear, plain meaning, courts should consider whether context indicates that 
the speaker engaged in a persistent course of conduct or speech with the intent or knowledge that 
the target of the speech would understand it to be a threat or an incitement to imminent illegal 
action. This additional conception of harm would direct courts to assess ways that speech 
functions online and causes the types of harms contemplated by the true threats and incitement 
doctrines even if the speech does not resemble traditional threats or incitement on its face. 
Social context 
Based on the findings in this study, social context was by far the most significant factor 
considered by both courts and participants in their assessments of allegedly harmful speech. 
However, courts and participants conceptualized social context differently. These findings 
demonstrate that courts tended to analyze socio-historical context as a single factor under a 
macro frame while participants focused on micro-social context at the clinic exclusively. The 
proposed framework would incorporate both macro and micro analytical frames for social 
context and analyze historical context as a separate yet often equally significant factor. Courts 
should conduct the analysis of social and historical context separately, applying the relevant 
macro and micro frames depending on the relevant and competent evidence offered in each case. 
In doing so, courts should especially consider the social relationships, subjective social 
knowledge of actors, and intent of the speaker in each case.   
Courts in cases analyzed in this study often analyzed socio-historical context under a 
macro-analytical frame, which helped courts explain the dominant meaning of allegedly harmful 
speech broadly.6 Courts weighed the value of speech against its harms against a broad contextual 
                                                 
6 For example, courts focused on broadly pre-existing hostilities and tensions between broadly defined ideological 
movements, and they used their understanding of those tensions to determine whether speech was likely to cause 
harm or to promote some expressive value, such as the free exchange of ideas. See, e.g., Bible Believers v. Wayne 
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backdrop that often gave significant analytical weight to the history of certain forms of speech or 
symbols, such as burning crosses, which courts viewed as traditionally threatening.7 However, 
courts’ conceptualizations of socio-historical context rarely focused on or captured micro-social 
environments that were critical to participants’ assessments of allegedly harmful speech and the 
extent to which harms arising from speech were mitigated or exacerbated. Whereas courts 
implicitly suggested that social context surrounding allegedly harmful speech must be considered 
in light of historical context, participants in high-conflict speech environments focused almost 
exclusively on social relationships at the clinic.  
Unlike courts, many of which focused on social context at the societal level, participants 
focused on social context at the micro level of interaction between participants. Participants 
primarily used the social knowledge they had acquired and social relationships they had formed 
through many months of clinic advocacy to determine whether speech was threatening or 
otherwise harmful. Salient political, social, and historical events were important to participants in 
the sense that they gave participants a sense of purpose at the clinic, but such events did not seem 
to help participants determine when speech amounted to threats or other significant harmful acts. 
In fact, except when specific events at the clinic closely resembled well-known serious acts of 
violence, participants at The Women’s Clinic generally disregarded historical context when 
determining whether speech was threatening or harmful.8 Given how well participants appeared 
                                                                                                                                                             
County, 805 F.3d 228, 234 (6th Cir. 2015) (recognizing “the interspersed surges of ethnic, racial, and religious 
conflict that from time to time mar our national history.”). 
 
7 See, e.g., United States v. Lee, 6 F.3d 1297 (8th Cir. 1993); Virginia v. Black, 538 U.S. 343, 392 (2003) (Thomas, 
J., dissenting) (writing in agreement with the majority’s analysis of historical context surrounding the burning cross 
and pointing out patterned violence that following individual acts of cross burning throughout the post-
Reconstruction South).  
 
8 For example, after several anti-abortion demonstrators waited for the clinic’s physician in the parking lot, patient 
escorts compared demonstrators’ behaviors with the way anti-abortion extremists stalked Dr. George Tiller, who 
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to understand the history of abortion clinic violence, it is surprising that history was not more 
salient.  
Returning to the case law studied in this dissertation, it is clear that courts often fractured 
over whether and how issues of social context should be considered, which is perhaps one source 
of discord in the true threats and incitement doctrines that this framework could help resolve. 
Although some judges, such as Justice William Douglas in Hess v. Indiana and Judges Alex 
Kozinski and Marsha Berzon in Planned Parenthood v. ACLA, assessed relationships between 
speakers, targets, and audiences holistically in their analyses, most courts focused primarily on 
how a reasonable audience would interpret speech in its broad societal context. In doing so, 
courts failed to consider the full network of actors and communication ecosystems involved in 
the communication of allegedly harmful speech. They also failed to consider how these social 
contexts might reveal the speaker’s perspective and purpose. As cases like Bell v. Itawamba 
County School Board9 illustrate, differences in analytical frames applied to assessments of social 
context can have a direct impact on case outcomes. Judges may assume that certain aspects of 
social context, like the norms of hip-hop culture discussed in Bell, are irrelevant while other 
judges find that such aspects of social context reveal layers of meaning behind allegedly harmful 
speech that potentially exculpate the speaker.10 If courts adopted frameworks that required 
analysis of speech on both the macro/societal level and on the micro-social level, they would be 
better able to identify and weigh multiple meanings and thus identify the harms and values in 
each case.  
                                                                                                                                                             
was shot by anti-abortion extremist Shelley Shannon in 1993 and murdered by anti-abortion extremist Scott Roeder 
in 2009. Interview with Margaret and Dana, patient escorts (Oct. 15, 2016). 
 
9 774 F.3d 280 (5th Cir. 2015). 
 
10 Id. at 287-88 (5th Cir. 2015) (explaining some of the defendant’s social relationships and connections between his 
art and life events that were the subject of his allegedly threatening rap song).  
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The landmark case Planned Parenthood v. American Coalition of Life Activists,11 which 
is discussed in more detail in Chapter One and Chapter Three of this dissertation, exemplifies 
how courts that adopt a macro view of socio-historical contextual analysis may fail to consider 
the important social relationships and aspects of social meaning that are revealed through micro-
social analytical frames. In Planned Parenthood, the Ninth Circuit ruled that, taken in context, 
anti-abortion “WANTED” posters, which listed names and personal information of abortion 
clinic workers, amounted to true threats against clinic workers.12 Writing in dissent, Judge 
Kozinski criticized the majority for “cit[ing] not a scintilla of evidence other than the posters 
themselves—that plaintiffs [sic] or someone associated with them would carry out the threatened 
harm.”13 Additionally, Judge Kozinski imputed a purely political motive to ACLA in the case, 
pointing out that the posters were unveiled at political rallies and conveyed a political 
viewpoint.14 Judge Kozinski’s description of the ACLA, its “associates” (whom neither the 
majority nor the dissenters identified), and his assumption about those parties’ individual and 
group motives raise issues that could have been resolved if the court had analyzed the speech’s 
micro-social context to better understand relationships between members of ACLA, clinic 
workers, and each group’s relevant constituents. Additional evidence of micro-social context 
would have helped the court in Planned Parenthood understand how the WANTED posters were 
actually or likely to be interpreted by members of anti-abortion advocacy groups, some of which 
concededly advocated violence against abortion clinic workers.15 When read alongside the 
                                                 
11 Planned Parenthood of the Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058 (9th Cir. 2002).  
 
12 Id.  
 
13 Id. at 1092 (Kozinski, J., dissenting). 
 
14 Id. at 1093. 
 
15 Id. at 1064-65. 
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ethnographic findings in this dissertation, the Planned Parenthood case illustrates the importance 
of courts fully assessing social context from the perspective of all relevant social actors in a case. 
If courts fail to understand how speech functions in micro-social groups, such as the abortion 
clinic advocacy groups that were the court’s focus in Planned Parenthood, then they may hastily 
supply overbroad historical explanations for why speech constitutes a true threat or incitement of 
violence without accurately understanding the full social context that determines whether speech 
truly threatens harm or urges imminent acts of violence.  
Additional emphasis on micro-social context could also help courts resolve an apparent 
problem revealed in the incitement cases analyzed in this study, which indicated that courts 
require illegal or harmful acts to actually occur before proscribing speech directed at producing 
such acts. This is a problem because it is a substantial departure from the central purpose of the 
incitement doctrine, which is to punish or deter speech that is designed and intended to produce 
violence that is likely to occur regardless of whether the intended violence actually occurs. 
Focusing on micro-social context would encourage courts to consider how speech realistically 
functions among the relevant social actors involved in a case rather than how the general public 
understands speech.  
As legal scholar David Han has suggested, courts should resist making normative 
assumptions about how “rational audiences” process speech and should focus instead on how 
particular audiences are likely to respond to particular speech when uttered by particular 
speakers, regardless of whether the threatened or urged harm occurs.16 Han’s research supports a 
turn toward micro-social contextual analysis in both the true threats and incitement doctrines. If 
courts were to more closely analyze the ways specific social groups process speech, which would 
                                                 




mean explicitly addressing micro-social environments populated by speakers, their associates, 
and relevant listeners, then courts could improve their ability to articulate when speech is 
actually directed at producing harm and likely to cause harm even if intervening circumstances 
prevent a harmful act from occurring. Incorporating micro-social contextual analysis of multiple 
social perspectives would add rigor and clarity to contextual analysis in true threats and 
incitement cases.  
One additional potential benefit of micro-social contextual analysis is that it may reveal 
how speech actually communicates meaning, both intended and conventionally shared,17 among 
relevant actors in a social environment. If courts commit to conducting micro-social contextual 
analysis, then they should necessarily commit to considering the speaker’s subjective intent. As 
the legal and ethnographic findings suggest, it is crucial for courts to understand the subjective 
intent of the speaker and the dominant meanings of speech practices in order to achieve the 
fullest possible understanding of context.  
As discussed in Chapter One of this dissertation, a bevy of legal scholars and some 
federal circuit courts of appeals have argued that the landmark true threats case Virginia v. Black 
incorporated a subjective intent requirement into the true threats doctrine.18 Additionally, legal 
scholars have argued that incorporating a subjective intent requirement explicitly into the 
doctrine would provide more protection to fringe political and social groups and subcultures 
whose ideas and expressive practices are presumed to be harmful, often without justification, by 
mainstream actors.19 The legal and ethnographic findings discussed in this dissertation similarly 
                                                 
17 See Frederick Schauer, Intentions, Conventions, and the First Amendment: The Case of Cross-Burning, 55 SUP. 
CT. REV. 197, 216 (2003).  
 





support the incorporation of a subjective intent standard in true threats cases for the purposes of 
First Amendment analysis.  
As discussed in Chapter Three, Justice O’Connor’s majority opinion in Virginia v. Black 
indicated that an important goal of contextual analysis is to determine the dominant meaning of 
speech that is shared by the speaker and the target.20 When the dominant meaning of speech 
amounts to true threat of violence, the speech is likely to lose First Amendment protection even 
though it includes a political message or is ideologically motivated.21 Justice O’Connor’s 
contextual analysis in Black indicated that speakers’ and listeners’ subjective experiences and 
subjective interpretations of speech are crucially relevant to determining speech’s dominant, 
shared meaning.22 Although lower courts have not uniformly incorporated a subjective intent 
standard into the true threats doctrine, the ethnographic findings suggest that Justice O’Connor’s 
emphases on subjectivity and shared meaning are properly placed in true threats cases, especially 
in cases like Black, in which social and historical forces imbued the burning cross with complex 
and disparate meanings. 
The ethnographic findings demonstrated that experienced participants cultivated 
subjective social knowledge regarding “rules of engagement” at the clinic. They used this social 
knowledge to moderate their own behaviors and to determine when speech by opposition groups 
crossed the line and amounted to harmful or threatening speech. Participants’ subjective 
knowledge of — and the process of coming to know — other actors at The Women’s Clinic 
impacted speakers’ and listeners’ characterizations of speech-related harm. Through routine 
engagement, participants developed subjective, yet shared, interpretations of the opposition’s 
                                                 
20 See Chapter One, supra notes 96-102 and accompanying text.  
 
21 Id.  
 
22 See Virginia v. Black, 538 U.S. 343, 367 (2003). 
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speech routines, which outsiders might consider harmful but which participants considered 
innocuous. 
These findings suggest that courts could better distinguish a serious expression of intent 
to do harm from a mere plea, admonition, or critique, if they considered evidence of participants’ 
subjective social knowledge and the dominant purpose of allegedly harmful speech practices. 
Indeed, as sociologists such as Pierre Bourdieu have suggested, the objective meaning of social 
practices such as speech can only be understood through the subjective experiences of 
participants in a particular social system.23 Given Justice O’Connor’s emphasis on shared 
meaning in Black, the ethnographic findings suggest that the inquiry into the subjective is crucial 
for properly analyzing context surrounding allegedly harmful speech. 
Furthermore, if parties in true threats cases were more likely to introduce evidence that 
explains the nature of the social environment in which speech is uttered, courts could better 
decide whether a particular social environment is inherently threatening or whether certain 
language is likely to cause like-minded listeners to engage in illegal acts. For example, in cases 
like Elonis v. United States and Bell v. Itawamba County School Board, in which defendants 
were prosecuted for communicating allegedly threatening language on social media in the form 
of rap lyrics, courts could assess the social relationships between the speaker and target, in light 
of other relevant factors, to determine whether the speech had dominant, shared meaning and 
whether that meaning was threatening or artistically expressive. This approach accords with the 
Court’s language regarding context in Black and resonates with the ethnographic findings on 
subjective, shared social knowledge. Conversely, if courts maintain purely objective standards 
                                                 
23 Pierre Bourdieu, What makes a social class? On the theoretical and practical existence of groups, 32 BERKELEY J. 
SOC. 1, 10 (1987) (arguing that the distinction because objective and subjective social reality must be rejected 
because, “Any theory of the social universe must include the representation that agents have of the social world and, 
more precisely, the contribution they make to the construction of the vision of the social world….”). 
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for true threats, then litigants, and thus courts, may more easily rely on incomplete outsider — 
specifically, judges’ and jurors’ — knowledge of high-conflict speech environments and 
therefore may fail to grasp how participants in such environments typically process speech. In 
cases where basic First Amendment freedoms are at stake, courts should avoid frameworks that 
allow for such epistemic blind spots. 
Historical context 
Although participants did not seem to emphasize history, the legal analysis of the 
abortion clinic and cross burning cases suggests the historical context is important for courts to 
understand speech’s dominant social meaning. Courts should continue to address historical 
context in every true threats and incitement case in which it is relevant, but they should resist 
imputing threatening intent or harms to speech merely because a similar speech act has caused 
such harms in the past. Like social contextual analysis under the proposed framework, historical 
analysis should account for multiple perspectives to inform the meaning of speech. The cross-
burning case United States v. Lee illustrates how judges who emphasize broad historical context 
surrounding historically violent symbolic speech can reach dramatically different interpretations 
of such speech than judges who focus on closely on the way communities view historical 
context.24 Whereas judges who focused primarily on violent history appeared more likely to 
interpret speech as threatening, judges who focused more closely on community’s shared 
memory of historical events, as evidence in their social relationships, were more likely to 
identify harm-mitigating circumstances surrounding the speech at issue. As courts have 
                                                 
24 See United States v. Lee, 6 F.3d 1297 (8th Cir. 1993). For a full discussion of the court’s analysis of historical 
context in Lee, see Chapter Three, supra notes 58-60, 108-112 and accompanying text.  
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suggested, “history can give meaning to the medium [or symbol].”25 However, participants’ 
narrow conceptualization of history suggests that when assessing harm and value of speech, 
courts should be careful not to presume certain effects based purely on their understandings of 
historical meaning under a macro-analytical framing of history. Courts should consider historical 
context from a macro and micro perspective and in light of social context, specifically the social 
relationships, of participants in a particular case. This dual framing device accords with courts’ 
efforts in true threats cases to identify the conventional meaning of speech, which is often 
revealed in broad historical context, as well as its intended or dominant meaning, which is often 
revealed through analysis of specific events in a social community where the speech is uttered.  
Courts should not rush to providing a historical explanation for harm or value without 
considering how individuals and groups process relevant historical events in true threats and 
incitement cases.  
Medium of expression 
A speaker’s choice of medium should matter to courts and courts should closely 
scrutinize the context surrounding such choices, taking into account how certain media practices 
promote expressive values or facilitate harms. This requires courts to assess the medium of 
expression in light of relevant social and historical contextual factors in each case, especially in 
cases involving speech online. Non-traditional media present problems for the true threats and 
incitement doctrines, which originated and evolved predominantly in the pre-digital age.26 Courts 
have struggled with applying the somewhat aged doctrines to speech communicated online, 
                                                 
25 Planned Parenthood of the Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058, 1078 (9th Cir. 
2002)  
 
26 See Chapter One, supra notes 114-24, 135-44, and accompanying text. 
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which in some cases has resulted in judges reaching apparently technologically deterministic 
conclusions without clearly conducting a deep analysis of the speaker’s chosen medium.   
As discussed in Chapter Three, Judge Rhesa Hawkins Barksdale’s dissenting opinion in 
the intermediate appellate decision in Bell v. Itawamba County School Board27 and Judge 
Stephen Reinhardt’s majority opinion in United States v. Bagdasarian28 demonstrate that some 
judges have assumed, without citing evidence, that a medium of communication alone can render 
a communication more or less threatening.29 These assumptions are problematic because when 
they are made without regard to social context, then they imperil the free speech rights of fringe 
political and social groups whose symbols, lexicon, and cultural memes, judges simply may not 
understand. To avoid the pitfalls of technological determinism, courts should resist a one-size-
fits-all rule that speech is either more or less harmful when communicated online. Courts should 
instead consider the medium to be an important part of social reality and should always consider 
the medium when determining whether speech amounts to true threats or incitement. Some 
issues courts could consider are: how listeners access the medium, how they retrieve mediated 
messages, the deliberate steps a speaker must take to publish in a given medium, and whether the 
medium tends toward facilitating direct one-to-one or broad one-to-many communication.  
By taking into account how non-traditional, online media have been used and are 
currently used by social actors — for example, amateur rappers,30 white supremacists,31 and anti-
                                                 
27 See Bell v. Itawamba Cty. Sch. Bd., 774 F.3d 280, 307 (5th Cir. 2015) (Barksdale, J., dissenting). 
 
28 See United States v. Bagdasarian, 652 F.3d 1113, 1121 (9th Cir. 2011). 
 
29 For a detailed discussion of courts’ analysis of medium context, see Chapter Three, supra notes 138-70 and 
accompanying text. 
 
30 See Elonis v. United States, 135 S.Ct. 2001 (2015); Bell v. Itawamba Cty. Sch. Bd., 774 F.3d 280, 302 (5th Cir. 
2014), rev’d en banc 799 F.3d 379 (5th Cir. 2015).  
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abortion activists32 — courts can better understand the expressive values of groups’ online 
speech practices. This is especially important as online platforms continue to provide spaces for 
fringe political and social actors, some of whom are regarded as violent, to organize and engage 
in advocacy.33  
Linguistic context 
While courts routinely assess linguistic context, they typically confine linguistic 
contextual analysis to a statement’s plain meaning. The ethnographic findings in this dissertation 
suggest, however, that a potentially harmful statement’s meaning, with the exception of clear and 
unequivocal threats, is rarely plain. In fact, facially violent language is often made truly 
threatening or otherwise harmful only because of other contextual factors. Courts should avoid 
privileging plain meaning as a contextual factor and should scrutinize all possible meanings of 
speech with the goal of isolating its shared, dominant meaning within specific social 
environments. This recommendation parallels the recommendation made above regarding courts’ 
analysis of the medium of expression. Courts should likewise assess how language and symbols 
have been used historically and in specific social environments in order to grasp speech’s 
dominant meaning among speakers and listeners in a given case. Courts should consider all 
competent evidence of multiple linguistic meanings, relevant vernacular, linguistic conventions, 
and symbols, especially in complex or high-conflict social settings where language takes on 
                                                                                                                                                             
31 See United States v. White, No. 7:08–CR–00054, 2010 WL 438088 at *12 (W.D. Va. 2010); United States v. 
Turner, 720 F.3d 411 (2d Cir. 2013). 
 
32 See Planned Parenthood of the Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058 (9th Cir. 
2002). 
 
33 For example, commentators have identified a rise in activity among fringe political groups such as the so-called 
“Alt-Right,” whose nationalist ideologies have permeated online communities for years, but whose activities are 
beginning to permeate mainstream political discourse. See Aja Romano, The alt-right drove feminist writer Lindy 




additional meaning from social and historical context. Several courts in the cross-burning cases 
conducted layered meaning analysis to articulate and weigh evidence of the burning cross’s 
historical meaning, its contemporary meaning, and its meaning in the social environment in 
which it was “communicated.”34 These cases provide a suitable template for courts to conduct 
layered analysis of linguistic and semiotic meaning. 
If courts establish precedent that directs lower courts to consider (at a minimum) issues of 
social, historical, medium, and linguistic context, it is not far-fetched to imagine that litigants 
would introduce relevant evidence of each contextual factor at trial, which would strengthen 
records on appeal and lead to more cohesive doctrine as cases are decided. If a trial court were to 
fail to consider such aspects of context, its decision would be subject to remand for additional 
findings. This would incentivize courts to fully consider, as Justice O’Connor suggested in 
Virginia v. Black,35 “all of the contextual factors” that distinguish protected speech from 
unprotected speech. Analysis of the factors identified in this proposed framework (social context, 
historical context, medium, and linguistic context) for true threats and incitement cases may also 
be useful in revealing the full array of harms and values that courts must weigh to determine 
whether speech is protected under the First Amendment.  
HOW THE PROPOSED FRAMEWORK CAN HELP COURTS BETTER CONCEPTUALIZE HARM 
Contextual analysis provides the framework for courts to balance the value of 
ideologically motivated speech against the harm speech causes. Courts conduct this exercise in 
every true threats and incitement case to determine whether the First Amendment ultimately 
protects allegedly harmful speech. In addition to providing a more complete and rigorous method 
                                                 
34 See Chapter Three, supra notes 101-92.  
 
35 Virginia v. Black, 538 U.S. 343, 367 (2003). 
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of conducting contextual analysis in true threats and incitement cases, the proposed framework 
would help courts fully consider harms that do not fit neatly into the narrow categories of harm 
identified in the true threats doctrine.36 The findings demonstrate that facially non-violent speech 
practices, such as targeted surveillance and personal information sharing, may amount to 
threatening acts, especially when engaged in systematically and with the intent to place the target 
in a state of fear. Courts should expand the concept of redressable harm in true threats cases to 
encompass fear and obstruction caused by such persistent courses of conduct.   
Courts in the cases studied primarily focused on two narrow types of harm in true threats 
cases and one general category of harmful conduct in incitement cases. This section focuses on 
the distinctions between the narrow harms these courts articulated in the true threats cases and 
the abstract, yet quite real, harms participants articulated during ethnographic fieldwork. 
Currently, courts analyze an alleged threat to determine if the speech threatens a particular target 
with physical violence thereby placing the target in fear of physical injury. In addition to fear of 
physical injury, courts have recognized that the obstruction of daily life that fear engenders is a 
significant harm that is the basis for proscribing true threats. Two courts found that menacing, 
yet facially non-violent, speech acts could be proscribed because the speech was uttered in an 
inherently threatening atmosphere, which placed the subject of the speech in reasonable 
apprehension of harm even though the speaker did not directly target an individual. These rulings 
are important because they suggest that some courts recognize proscribable harms that stem from 
speech that does not fit neatly into the harm categories spelled out in the true threats doctrine. 
                                                 
36 This proposal does not recommend that courts change the way they conceptualize harm in incitement cases. The 
harm that courts consider in incitement cases is the production of any imminent, lawless activity, which broadly and 
sufficiently covers all of the harmful acts, including acts of violence, that emerged in the cases and ethnographic 
findings analyzed in this dissertation.  
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This finding lends credence to abortion clinic participants’ often vague or unclear 
characterizations of harm, and supports reconceptualizing harm in true threats cases.  
Punishing unequivocal threats or incitements to commit imminent violent acts poses no 
significant constitutional problem. Such language simply falls outside the coverage of the First 
Amendment under every major theoretical justification for the principle of free speech. However, 
the harms articulated by participants in the high-conflict speech environment studied in this 
dissertation were rarely caused by language that unequivocally threatened violence or urged 
others to commit violent acts, and thus do not fit neatly into the categories of harm traditionally 
recognized as legal bases for punishing speech. Participants appeared to tolerate a great deal of 
speech that outsiders, including courts, might consider sufficiently violent to fall outside the 
scope of First Amendment protection. However, no participant explicitly feared that any 
identifiable participant would do them physical harm, and no participant identified a time when 
an opposition participant explicitly urged others to commit an imminent act of violence against a 
participant or property. Nevertheless, participants described feeling substantial fear and anxiety. 
The “inherently threatening atmosphere” construct identified by two courts in true threats 
cases could provide a useful analytical frame for conceptualizing speech acts that are not facially 
violent but facilitate abstractly defined yet real harms.37 Courts explained that when a speaker 
publishes enough menacing speech in online social media environments, the speech can create an 
atmosphere in which non-threatening statements may fail to mitigate the speech’s threatening 
nature38 and threats communicated to no target in particular are likely to be taken seriously.39 
                                                 
37 See United States v. Castillo, 564 F. App’x 500 (11th Cir. 2014) (per curiam); United States v. Jeffries, No. 3:10–
CR–100, 2010 WL 4923335 at *8 (E.D. Tenn. 2010) (citing United States v. Morales, 272 F.3d 284, 285–86 (5th 
Cir.2001), cert. denied, 536 U.S. 941 (2002)).  
 
38 Castillo, 564 F. App’x at 501. 
 
39 Jeffries, at *8 (E.D. Tenn. 2010) (citing United States v. Myers, 104 F.3d 76, 78 (5th Cir.1997)).  
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Participants similarly indicated that speech practices such as targeted surveillance and personal 
information sharing escalated conflict between participant groups to the point that participants in 
the clinic environment became threatened by behaviors that were typically considered harmless.  
The harm-facilitating capacity of social media environments was a common factor in 
characterizations of “inherently threatening atmospheres” by courts and participants in this study. 
On its own, the inherently threatening atmosphere construct is too vague to support a shift in the 
true threats standard. When coupled with the findings regarding social context, however, its 
salience in the data suggests that a confluence of contextual factors can reveal that harms caused 
by seemingly benign expressive acts are on par with harms purportedly caused by facially 
threatening speech. Likewise, participants’ social relationships and deep knowledge of their 
micro-social context seemingly negated the harmful nature of speech that one might presume to 
be especially harmful in the abortion clinic setting. Courts’ conceptualizations of harm should 
account for these realities, especially in complex social contexts and non-traditional media 
environments. 
Some theoretical legal scholarship on free expression supports the recommendation that 
courts reconceptualize harm in true threats cases to include harms not directly tied to fear of 
physical violence. In a seminal article, legal theorist C. Edwin Baker argued that the protections 
of the First Amendment should not extend to speech that facilitates deprivation of personal 
liberty.40 “The first amendment could not possibly protect,” Baker argued, “all the manifold 
activities, some of which cause violence and coercion, that further self-fulfillment or contribute 
to change.”41 The insights developed through fieldwork in the clinic environment substantiate 
                                                 
40 C. Edwin Baker, Scope of the First Amendment Freedom of Speech, 25 UCLA L. REV. 964, 964 (1978). 
 
41 Id. at 997.  
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Baker’s proposition that the scope of First Amendment coverage ends at the point 
communicative acts coercively or violently deprive others of liberty. The ethnographic data, 
triangulated through analysis of online texts, suggest that the harms associated with surveillance 
and personal information sharing in high-conflict environments approximate the sort of coercive 
acts contemplated by Baker’s theory. Although the harms articulated by participants did not 
amount to fear of physical violence, participants still experienced psychological harm, which 
they often referred to as “anxiety.”  
The data further suggest that although general surveillance and information gathering 
were important for helping participants engage in expressive activity at the clinic, systematic and 
intentionally targeted surveillance and personal information-sharing practices caused significant 
psychological harm that coerced targeted individuals to withdraw from the clinic. For example, 
when an EAE demonstrator shared patient escort Dana’s personal information with an online 
network of anti-abortion activists, many anonymous anti-abortion activists engaged in a series of 
harassing behaviors that, in the aggregate, coerced Dana to withdraw from the clinic and caused 
significant obstruction to her daily life and the lives of her coworkers. Dana did not fear physical 
injury per se, but she experienced the obstruction of daily life that true threats jurisprudence 
contemplates as a basis for proscribing speech. When considered in conjunction with social, 
historical, medium, and linguistic context, Baker’s liberty and coercion principle could help 
courts establish a more realistic standard for redressing harms that are not tied to threats of 
physical violence.  
Potential concerns about overbroad and speech-restrictive applications of Baker’s 
principle42 could be tempered by a requirement that prosecution prove that if the allegedly 
                                                 
42 Critics might argue that Baker’s approach to coercive speech unfairly burdens political and social expression in 
pursuit of unachievable perfect autonomy for putative victims of harmful speech acts. Indeed, Baker himself 
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harmful speech did not amount to an unequivocal true threat, that a victim was placed in a state 
of fear or emotional distress through an intended and persistent course of conduct.43 By requiring 
that such conduct be intentional and persistent under the proposed framework, courts would be 
assessing important aspects of social context through a subjective intent standard, the benefits of 
which are discussed in the previous section. Courts would also be called to assess the way the 
allegedly harmful speech actually or was likely to function in light of social context, historical 
context, the speaker’s chosen medium of expression, and the speech’s linguistic context. This 
additional standard would allow courts to address speech that does not meet the narrow 
definition of true threats, which is tied to fear of physical violence, or rise to the almost 
impossibly strict consummated harm standard courts appear to require to punish speech in 
incitement cases.  
Proponents of this standard, such as legal scholars Danielle Keats Citron and Mary Anne 
Franks, have argued compellingly that in online media environments, activities such as targeted 
surveillance and widespread personal information sharing (also known as “doxing”),44 which at 
their core serve expressive functions, are often used to deprive targets of the ability to engage 
freely in society by placing them in general states of fear and anxiety.45 Citron’s and Franks’s 
research substantiates participants’ characterizations of harms associated with online speech and 
                                                                                                                                                             
acknowledged that his proposed liberty model entailed such risks, pointing out that authorities would be tempted to 
squeeze various low-grade, supposedly harmful speech acts into an exception to the First Amendment’s fairly broad 
scope of coverage based on a vague, malleable notion of coercion. Id. at 998. 
 
43 Danielle Keats Citron & Mary Anne Franks, Criminalizing Revenge Porn, 49 WAKE FOREST L. REV. 345 (2014).  
 
44 “Doxing is a form of harassment that normally occurs when an individual obtains (through deep Internet searching 
or hacking, generally) private information about a person such as their phone number, home address, or social 
security number, and posts this information online without permission.” Victoria McIntyre, Do(x) You Really Want 
to Hurt Me?: Adapting IIED as a Solution to Doxing by Reshaping Intent, 19 TUL. J. TECH. & INTELL. PROP. 111, 
113 (2016). 
 
45 DANIELLE KEATS CITRON, HATE CRIMES IN CYBERSPACE 24-27 (2014) 
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unknown actors.46 Courts should consider such harms in true threats cases. Requiring evidence 
of an intentional, persistent course of conduct would acknowledge the importance of 
safeguarding personal liberty captured in Baker’s liberty and coercion principle while 
safeguarding free speech through rigorous, but realistic, conceptualizations of speech-related 
harm. In addition to characterizing the context surrounding speech and isolating the harms it 
causes, if any, courts routinely assess speech in terms of its expressive value.  
HOW THE PROPOSED FRAMEWORK CAN HELP COURTS BETTER CONCEPTUALIZE VALUE 
Courts in the cases studied explicitly discussed two values underlying First Amendment 
protections for some forms of harmful speech. First, and primarily, courts recognized the value 
of protecting the free exchange of information and ideas in all forms, even those considered 
crude or caustic.47 Courts conceptualized this value primarily as two-way discourse about 
political or social ideas, but also recognized the importance of harsh one-way critique of public 
officials. Second, and to a lesser extent, courts recognized value in protecting speech for the 
purposes of safeguarding fringe political groups’ collective ability to express shared group 
identity.48 Courts did not appear to consider the extent to which speech contributed to the 
formation of group identity or social relationships between opposing groups. Courts appeared to 
recognize this latter value only in cases in which they considered the expressive value of the 
historically threatening burning cross. Courts did not address this value in the other true threats 
or incitement cases analyzed in this dissertation.  
                                                 
46 This dissertation does not suggest that anonymity is inherently dangerous or should be a basis for proscribing 
speech, but courts should consider the ways that speech is interpreted differently in high-conflict environments when 
the speaker is known versus unknown. 
 
47 See Bible Believers v. Wayne County, 805 F.3d 228, 234 (6th Cir. 2015).   
 
48 See, e.g., Virginia v. Black, 538 U.S. 343, 352 (2003).  
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Participants in the high-conflict speech environment at The Women’s Clinic did not 
explicitly discuss these or any other traditional free speech values in interviews or during field 
site visits. However, qualitative analysis of participants’ routine practices and characterizations 
of such practices indicated that participants valued group identity and social relationships, and 
that their expressive practices contributed to their realization of such social values. This finding 
is significant because it demonstrates the importance of expression as a means of pursuing social 
actualization, rather than merely self-actualization or self-expression, which is a primary focus of 
courts’ assessments to value and a great deal of theoretical legal literature.49 Under the proposed 
framework, courts should consider the social actualization value in true threats and incitement 
cases. 
Social actualization is the process by which members of groups develop collective 
identity and intellectual faculties that are crucial to social engagement and participation in 
society.50 The concept of social actualization draws on the work of legal theorists who propose 
that a primary value of the freedom of speech is the freedom to develop one’s individual capacity 
for intellectual growth and the expression of one’s authentic self, including his or her ideas and 
                                                 
49 Used in this way, social actualization refers to a broad set of substantive values that seemed to emerge from the 
high-conflict environment at the clinic. They include the development of group identity, the production of social 
knowledge, the crafting of social support structures, and the material advancement of common interests. Although 
these values are social and not individual, they share similarities with the substantive outcomes that legal scholars 
have previously identified in support of the self-actualization justification — sometimes referred to as self-
realization, self-fulfillment, or autonomy — for free speech. See, e.g., Thomas I. Emerson, Toward a General 
Theory of the First Amendment, 72 YALE L.J. 877, 879 (1963) (discussing the value of “individual self-fulfillment” 
and “self-realization” as describing the pursuit of individual intellect and reasoning); Martin H. Redish, The Value of 
Free Speech, 130 U. PA. L. REV. 591, 593-94 (1982) (arguing for the primacy of the self-realization value as a 
means of achieving individual potential and as control over individual deliberation); Brian C. Murchison, Speech 
and the self-realization value, 33 HARV. C.R.-C.L. L. REV. 443 (1998) (discussing variations of the self — moral, 
civic, and tragic —  and explaining the multi-faceted purposes of the self in functioning society).  
 
50 See John D. Inazu, Virtual Assembly, 98 CORNELL L. REV. 1093, 1103-04 (2013) (discussing the role of social 
connection in achieving self-realization and identity formation and citing philosopher Charles Taylor, stating, “[a] 
self exists only within webs of interlocution.” CHARLES TAYLOR, SOURCES OF THE SELF: THE MAKING OF THE 
MODERN IDENTITY 36 (1989)). 
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deeply held beliefs.51 The concept of social actualization extends the values promoted by self-
realization to social groups, recognizing as sociologists and socio-legal scholars have, that 
speech is a fundamentally social act and not merely an individual exercise.52  
Strong social relationships were essential to advocacy groups at the clinic. In addition to 
using their relationships with members of opposing groups to assess threats or other harms, they 
relied on social relationships with like-minded group members to learn and navigate the routines 
of expressive activity at the clinic and to learn which expressive practices would draw the 
attention of police or escalate conflict with other participants. It appeared that expression was 
more robust when the participants who interacted there had strong social relationships with one 
another, which indicates the inherent value of expression’s social attributes. When experienced 
participants observed the routine “rules” of expression at the clinic, they engaged freely in 
routine expressive practices, which in turn strengthened their relationships with others, thus 
further establishing them as known and harmless actors. As these social relationships developed, 
they facilitated more speech and negated harms that this researcher had presumed would pervade 
the clinic environment. These findings demonstrate the inherent value of routine speech practices 
in the high-conflict speech environment at the clinic.  
Importantly, however, most courts and scholars who have addressed the expressive 
values at issue in true threats and incitement cases have not explicitly considered such social 
values. Courts primarily characterized the value of free expression as a process of two-way 
informational or ideological exchange. Courts seemingly paid little attention to the social bonds 
                                                 
51 See Thomas I. Emerson, Toward a General Theory of the First Amendment, 72 YALE L.J. 877 (1963); Martin H. 
Redish, The Value of Free Speech, 130 U. PA. L. REV. 591, 593 (1982); Brian C. Murchison, Speech and the self-
realization value, 33 HARV. C.R.-C.L. L. REV. 443 (1998).   
 
52 See ROBERT HODGE & GUNTHER R. KRESS, SOCIAL SEMIOTICS (Cornell Univ. Press, 1988); Pierre Bourdieu, The 
Force of Law: Toward A Sociology of the Juridical Field, 38 HASTINGS L.J. 805, 806-07 (1987); Lawrence Lessig, 
The Regulation of Social Meaning, 62 U. CHI. L. REV. 943, 951 (1995).  
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underlying such exchanges or the harm-mitigating capacity of social relationships.53 Courts’ 
understandings of such relationships are crucial, however, because social relationships can 
clarify a speaker’s purpose in engaging in high-conflict speech and the ways such speech is 
likely to be interpreted among relevant social actors with whom the speaker associates. If courts 
begin to uniformly consider the speaker’s subjective purpose in true threats cases as this 
dissertation proposes, then understanding social relationships and social value would become a 
crucial component of the true threats doctrine. Understanding the value of social relationships 
and social actualization is also especially crucial in incitement cases, which typically involve 
speech that allegedly advocates violence among a group of like-minded listeners. The nature of 
the social relationships between speakers and listeners in such situations speaks directly to a 
defendant’s purpose, which has been an explicit component of the incitement doctrine since its 
inception.  
If one of the key values of high-conflict speech is promoting social relationships to 
achieve social actualization, which the ethnographic findings of this dissertation suggest is the 
case, then courts should pay more attention to how speech promotes the development of groups’ 
intellectual and expressive faculties. Doing otherwise would miss a key component of context. 
These value concepts are not new. They have been thoroughly discussed in scholarship related to 
the First Amendment freedom of association.54 Courts in some of the cases discussed in this 
dissertation have also recognized their significance implicitly.55 However, courts have not clearly 
embraced the social value of expression despite its ample support in the socio-legal literature and 
                                                 
53 See United States v. Lee, 6 F.3d 1297, 1304 (8th Cir. 1993) (en banc). 
 
54 See, e.g. Inazu, supra note 50 at 1103-04. 
 
55 See Chapter Three, supra notes 93-113. 
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its usefulness in some cases. Under the proposed framework, courts should take into account the 
expressive value of social relationships, both as a means of mitigating speech-related harm 
speech and as a means of facilitating social actualization.  
Summary 
The proposed framework outlined in this chapter would focus courts’ contextual analysis 
on several salient factors as they weigh the harms and values associated with allegedly harmful 
speech. By taking into account the non-exhaustive list of contextual factors identified above, 
which are identified in the case law but emphasized inconsistently by courts, and by taking into 
account the subjective experiences and intentions of speakers and other participants in micro-
social environments, courts would be better equipped to consider previously unconsidered harms 
and values of high-conflict speech. This framework would help courts to protect socially 
valuable expressive practices without failing to at least consider real harms experienced in high-
conflict environments and all of the aspects of context that participants bring to bear on such an 
environment. As the following section demonstrates, this framework would also provide rigor 
and clarity to contextual analysis in standard true threats cases that arise outside of high-conflict 
speech environments. 
APPLICATION OF THE PROPOSED FRAMEWORK TO UNITED STATES V. DINWIDDIE AND ELONIS 
V. UNITED STATES  
 
The proposed framework is applicable in both traditional true threats and incitement 
cases and in cases involving high-conflict speech environments, such as abortion clinic protests. 
This section applies the proposed framework to United States v. Dinwiddie, an abortion clinic 
advocacy case brought under the FACE Act which has received little scholarly or popular 
attention, and to Elonis v. United States, the United States Supreme Court’s most recent true 
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threats case. This section shows how the proposed framework can contribute depth and clarity to 
courts’ contextual analyses in cases of great First Amendment significance. 
Dinwiddie is a quintessential abortion clinic advocacy case involving a woman, Regina 
Rene Dinwiddie, who protested and “sidewalk counseled” frequently outside a Planned 
Parenthood clinic in Kansas City, Missouri.56 Dinwiddie visited the Planned Parenthood clinic 
almost daily, often using a bullhorn to speak directly to clinic workers and making references 
violence that had occurred at other clinics.57 Dinwiddie’s rhetoric also included biblical 
references to violence that were common at The Women’s Clinic during the ethnographic 
portion of this study, namely, “Whoever sheds man's blood, by man his blood shall be shed.”58 
Workers testified that her practices caused them to fear for their lives and even caused on of the 
doctors to don a bulletproof vest when he entered or exited the clinic.59  
The United States Department of Justice, on behalf of the clinic, sought and obtained a 
permanent injunction under the FACE Act that prohibited Dinwiddie from coming within 500 
feet of any facility in the United States that provides reproductive health services covered under 
the Act.60 The United States District Court for the Western District of Missouri found that 
Dinwiddie had intentionally communicated threats of force against a protected individual in 
violation of the FACE Act and issued the permanent injunction.61 The Eighth Circuit upheld the 
500-foot buffer zone created by the permanent injunction as well as its application nationwide to 
                                                 
56 United States v. Dinwiddie, 76 F.3d 913, 916-17 (8th Cir. 1996). 
 
57 United States v. Dinwiddie, 885 F. Supp. 1286, 1291-92 (W.D. Mo. 1995). 
 
58 Id. at 1292.  
 
59 Id. at 1291. 
 
60 Dinwiddie, 76 F.3d. at 918. 
 
61 Id. at 927. 
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any reproductive health facility.62 It remanded with instructions to modify the components of the 
injunction that prohibited constitutionally protected activity, such as prohibiting Dinwiddie from 
discussing the moral propriety of violence with a news reporter within 500 feet of the Planned 
Parenthood clinic in Kansas City.63 The appellate court in Dinwiddie analyzed several contextual 
factors, including the reaction of listeners, whether the threat was conditional, whether the threat 
was communicated directly, and whether similar statements were made to the victim in the 
past.64 The trial court emphasized the historical climate of anti-abortion violence in the United 
States as a significant factor in its analysis and synthesized the historical climate with 
Dinwiddie’s physical confrontations with clinic workers and physicians at the clinic in the past.65  
The courts in Dinwiddie appeared to apply several of the factors suggested under the 
proposed framework in the manner proposed in this chapter. For example, the trial court focused 
on social and historical context on the macro and micro level, citing the relationship that 
Dinwiddie’s speech bore to specific acts of violence at the clinic in the past and acts of violence 
that were particularly salient nationally in competing abortion clinic advocacy movements. These 
events altogether contributed a dominant threatening meaning to the numerous speech events that 
led to the issuance of the permanent injunction.66 Such social and historical analysis, viewed 
from multiple perspectives of situated social participants, provided a sound basis for upholding 
the permanent injunction against Dinwiddie. However, as the proposed framework suggests, 
                                                 
62 Id.  
 
63 Id.  
 
64 Id. at 925. 
 
65 United States v. Dinwiddie, 885 F. Supp. 1286, 1291 (W.D. Mo. 1995). 
 
66 Id. at 1291-93. The trial court pointed out that Dinwiddie had signed a petition affirming the killing of David 
Gunn, an abortion-providing physician, as a justifiable homicide and that she referenced Dr. Gunn’s killing directly 
to Dr. Robert Crist, the medical director of the Planned Parenthood in Kansas City. Id. 
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broad socio-historical contextual analysis should also include analysis of participants aligned 
with the speaker, if any are discernible from the circumstances. The trial court failed to fully 
consider the nature and extent of the relationships Dinwiddie formed with other anti-abortion 
activists. This proved pivotal in one important finding made by the federal district court. At trial, 
the federal district court imputed a threatening meaning to some of Dinwiddie’s statements after 
a fellow picketer, Marge Herring, suggested to a public health officer with the city of Kansas 
City that she “might have been involved” in an incident in which a gun was fired at Dr. Crist’s 
home.67 Under the proposed framework, the court should have interrogated this and similar 
social relationships prior to concluding that they leant threatening intent to Dinwiddie’s other 
conduct. To be sure, there may have been an ample basis upon which to find that Dinwiddie 
acted in concert with other violent anti-abortion activists, but such a finding was not supported 
by the cursory reference to Herring’s vague suggestion of her involvement in past acts of 
violence and her physical proximity to Dinwiddie during protests. As the ethnographic findings 
in this dissertation illustrated, seemingly affiliated members of participant groups do not 
necessarily engage in the same patterns of conduct or adopt one another’s expressive 
methodologies. Imputing Herring’s threatening language and intent to Dinwiddie was improper 
under the circumstances without evidence of the extent of their interactions and prior concerted 
behavior.   
The courts in Dinwiddie likely would not have had occasion to analyze a medium of 
expression since all of the allegedly threatening conduct took place in real time and not through 
mediated communications platforms such as social media, which did not exist at the time the 
case arose. However, the trial court in Dinwiddie did analyze the defendant’s use of sound-
                                                 
67 Id. at 1291. 
 
 218 
amplification technology and suggested that Dinwiddie’s use of a bullhorn contributed to her 
speech’s capacity to threaten.68 The parallels the way that some courts have found, rather 
deterministically, that messages become more harmful when amplified or broadcast to a wider 
audience. On the basis that the bullhorn escalated conflict with workers at the clinic, the trial 
court prohibited Dinwiddie from further use of sound amplification technology.69 However, the 
court did not explain why sound amplification necessarily exacerbated harms at the Kansas City 
Planned Parenthood. The trial court cited a 1994 Supreme Court opinion that suggested that 
“noise control is particularly important around hospitals and medical facilities during surgery and 
recovery periods,” but made no findings to suggest that Dinwiddie’s bullhorn disrupted the 
provision of medical care at the clinic more than her unamplified voice and other speech 
practices as it did in the cited case.70 Additional analysis of the method of communication and its 
impact on the environment at the clinic would have strengthened the court’s ability to articulate 
redressable harm under FACE and the severity of the alleged threats issued by Dinwiddie. 
Although ultimately upheld, that component of the injunction was subject to constitutional 
challenge.71 
Addressing linguistic context is perhaps the most difficult aspect of context that this 
framework proposes. As the findings in this dissertation suggest, meaning is rarely plain and 
often impacted by the identity and experiences of particular speakers and listeners. Although the 
                                                 
68 Id. at 1293. 
 
69 Id.  
 
70 Id. at 1297 note 16 (citing Madsen v. Women’s Health Ctr., 512 U.S. 753, 771 (1994)). 
 
71 Ultimately the United States Court of Appeals the Eighth Circuit found that the restrictions on Dinwiddie’s further 
use of a bullhorn were unrelated to the suppression of free expression. United States v. Dinwiddie, 76 F.3d 913, 929 
(8th Cir. 1996). The court’s finding is specious. On the one hand the court said that the bullhorn facilitated 
Dinwiddie being able to speak directly to the abortion clinic doctors. On the other, it suggested that restrictions on 
the use of a bullhorn had only a de minimis effect on her ability to express herself. Id. at 928. 
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trial and appellate courts in Dinwiddie assessed the plain meaning of the speech at issue in 
Dinwiddie, neither court conducted a close analysis of the linguistic context, particularly 
regarding Dinwiddie’s religious rhetoric and biblical references. This is a potentially significant 
oversight, especially given that linguistic conventions such as metaphor and imagery are deeply 
tied to social context in fields such as anti-abortion advocacy. Violent religious rhetoric, such as 
the Old Testament language quoted by Dinwiddie during her protests, may involve subtle and 
nuanced shifts in linguistic context wrought by translation, as well as symbolism and metaphor 
derived from Christian texts and traditions. Courts should consider such linguistic conventions 
when determining how such speech is experienced in high-conflict settings like abortion-clinic 
advocacy. Indeed, some judges have recognized value in such language and distinguished the 
depth of the speaker’s conviction from the capacity of their words to threaten. As the dissenting 
judges suggested in the Planned Parenthood case, decided by the Ninth Circuit in 2002, speakers 
often use violent rhetoric to emphasize the depth of one’s conviction to an ideological viewpoint 
rather than to communicate a threat.72 The difference lies in how the language is understood in a 
particular social context. Like the WANTED posters in Planned Parenthood, much of 
Dinwiddie’s language involved religious fervor and violent disapproval of abortion. The court in 
Dinwiddie passed on the opportunity to conduct close linguistic analysis, however, and instead 
presumed that many of Dinwiddie’s references to violence, which were biblical in origin,73 could 
reasonably be construed as threats of force. Such a presumption is not well grounded in the 
findings surrounding social practices related to anti-abortion advocacy revealed in the 
ethnographic findings. The ethnographic findings in this dissertation revealed that although the 
                                                 
72 See Planned Parenthood of the Columbia/Willamette v. Am. Coal. of Life Activists, 290 F.3d 1058, 1095-96 (9th 
Cir. 2002) (Kozinski, J., dissenting) (citing NAACP v. Claiborne Hardware, 458 U.S. 886, 929 (1982)). 
 
73 “Whoever sheds the blood of man, by man shall his blood be shed….” Genesis 9:6 (English Standard Version). 
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speech of anti-abortion activists was characterized by a vernacular of wrath, such speech was 
rarely considered threatening by experienced participants. Although the context surrounding the 
Dinwiddie case undoubtedly differs in important ways from the context surrounding speech at 
The Women’s Clinic, the ethnographic findings suggest that language ought to be interrogated 
on its own and through the prism of the relevant social context in order to determine its dominant 
and shared meaning.  
Had the trial court conducted contextual analysis under the proposed framework, it likely 
would have avoided the problematic restrictions on Dinwiddie’s indirect and abstract advocacy 
of violence based on her religious convictions and could have articulated more clearly the ways 
that context rendered amplified sound more threatening or harmful in the clinic environment 
under the FACE Act. Through a closer linguistic contextual analysis of Dinwiddie’s religious 
rhetoric, the court could have articulated the layers of meaning commonly associated with 
religious movements, which other courts have recognized as a basis for protecting facially 
violent speech.74 Such analysis could have made the court cognizant of linguistic functions and 
the social value of seemingly violent speech among some religious movements. Importantly, it 
could have avoided the potentially speech-restrictive presumption that the biblical reference to 
the shedding of blood amounted to a literal threat of violence at the hands of the speaker. 
The contextual analysis framework proposed in this dissertation would also improve 
courts’ analysis in cases arising in circumstances other than abortion clinic advocacy. If the 
lower courts in Elonis v. United States75 had applied the framework proposed in this dissertation, 
they would have likely conducted thorough assessments of the context surrounding the speech at 
                                                 
74 Id.  
 
75 135 S.Ct. 2001 (2015). 
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issue. Specifically, by grounding the analysis in issues of social, historical, medium, and 
linguistic context, courts could have clearly articulated the nature of the harms caused by the 
speech in Elonis and more fully assessed the speech’s potential expressive value. A more 
focused and expanded assessment of context would have achieved a constitutionally sound result 
that would have safeguarded important First Amendment interests, recognized significant but 
commonly misunderstood harms associated with threatening language, and ultimately withstood 
appeal. Because the lower courts did not clearly accomplish these objectives in reaching their 
respective holdings and the Supreme Court declined to revisit underlying First Amendment 
doctrine,76 Elonis represents a significant missed opportunity to clarify the true threats doctrine.77  
The defendant, Anthony Elonis, had been prosecuted and convicted under the federal 
statute that criminalizes using an instrument of interstate commerce to transmit a threat to injure 
another person.78 After struggling through divorce and child custody proceedings with his 
estranged wife, Elonis posted a series of Facebook posts that his wife believed were true 
threats.79 Elonis argued that the Facebook posts were amateur rap lyrics that were protected by 
                                                 
76 Justice John Roberts’s majority opinion in Elonis did not assess issues of context directly. When the Supreme 
Court granted Elonis’s petition for certiorari, it ordered the parties to brief and argue the following questions: 
“Whether, as a matter of statutory interpretation, conviction of threatening another person under 18 U.S.C. §875(c) 
requires proof of the defendant’s subjective intent to threaten.” Elonis v. United States, 134 S. Ct. 2819 (2014). The 
Court ultimately decided Elonis on the basis of this narrow statutory interpretation issue and did not revisit doctrinal 
issues raised by Watts v. United States or Virginia v. Black, which were highlighted in Elonis’s petition for 
certiorari.  
 
77 See Joseph Russomanno, Facebook Threats: The Missed Opportunities of Elonis v. United States, 21 COMM. L. & 
POL’Y 1 (2016). 
 
78 Id. at 2004. 
 
79 Id. at 2005-06. Elonis posted several allegedly threatening messages to Facebook, but the Supreme Court and 
several legal scholars have focused on the issues surrounding Elonis’s rap lyrics because they implicate core First 
Amendment questions regarding the line between unprotected threats and protected political or artistic expression. 
See, e.g., Clay Calvert, Emma Morehart & Sarah Papadelias, Rap Music and the True Threats Quagmire: When 
Does One Man's Lyric Become Another's Crime?, 38 COLUM. J.L. & ARTS 1, 5, 21 (2014). 
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the First Amendment as artistic expression.80 At trial, the United States District Court for the 
Eastern District of Pennsylvania instructed the jury to use an objective test for true threats to 
determine whether “the defendant intentionally [made] a statement… in a context or under such 
circumstances wherein a reasonable person would foresee that the statement would be interpreted 
by those to whom the maker communicates the statement as a serious expression of an intention 
to inflict bodily harm.”81  
The trial court stated that context includes all of the circumstances in which the statement 
was uttered, but laid out no more specific contextual factors for the jury to consider.82 The 
United States Court of Appeals for the Third Circuit, upholding the conviction, affirmed the trial 
court’s use of the objective test and its construction of the word context.83 Like the trial court, the 
Third Circuit made minimal references to a framework for contextual analysis, but suggested that 
context can include, at a minimum, setting and speech’s historical meaning.84 Because the 
conviction was upheld, the lower court did not have to take into account the Third Circuit’s 
suggestions regarding the scope or meaning of the word “context.”85 The United States Supreme 
Court reversed the Third Circuit and remanded the case to the appellate court to reconsider the 
jury verdict in light of a heightened intent standard.86  
                                                 
80 Id. 
 
81 United States v. Elonis, No. Crim.A. 11-13, 2011 WL 5024284, at *2 (E.D. Pa. Oct. 20, 2011), aff’d. 730 F.3d 




83 Elonis v. United States, 730 F.3d 321, 331 (3d Cir. 2013) 
 




86 Elonis v. United States, 135 S.Ct. 2001, 2013 (2015) (“Our holding makes clear that negligence is not sufficient to 
support a conviction under Section 875(c), contrary to the view of nine Courts of Appeals.”). 
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If the jury in Elonis had been instructed to consider social, historical, medium, and 
linguistic context, the intermediate appellate court would have had a sound basis upon which to 
uphold Elonis’s conviction against a First Amendment challenge in the original appeal under 
either an objective standard or the more rigorous subjective intent standard the United States 
Supreme Court held that the threat statute required.87 Importantly, under the framework proposed 
in this dissertation, the appellate court also could have given due consideration to the expressive 
values that Elonis asserted on appeal and could have balanced those values against the harms 
asserted in light of the speech’s full context.  
Regarding social and historical context, the evidentiary record in Elonis provided ample 
bases for the court to find that Elonis either intended or knew that his communications were 
likely to communicate threats to his estranged wife. Based on analysis of the relationships that 
existed between Elonis, his wife, their families, and Elonis’s coworkers, the court could have 
easily concluded that Elonis’s communications carried a dominant meaning of coercion and 
intimidation among the relevant actors in his social network. For example, prior to posting the 
Facebook messages that allegedly threatened his wife, Elonis was fired for posting similar 
statements to Facebook, which placed his co-workers in fear that he would become violent.88 
Elonis had developed a reputation for violence in relevant social circles. Furthermore, on remand 
from the Supreme Court, the United States Court of Appeals for the Third Circuit found ample 
evidence that Elonis knew the threatening meaning his Facebook posts carried with the most 
                                                 
87 Id. 
 
88 Id. at 2007. 
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vulnerable and likely ultimate recipient of anything he posted  his wife.89 The Third Circuit’s 
attention to shared meaning illustrates the usefulness of this sort of contextual analysis of social 
meaning. Elonis offered no evidence that any of his Facebook posts had acquired a non-
threatening, light-hearted, or artistic meaning among his wife, his coworkers, or his extended 
family. Strong circumstantial evidence suggested that, given the nature of Elonis’s social 
relationships and his recent history with other key actors, he knew his speech would be 
interpreted as a threat of violence. Although the facts in Elonis did not suggest that there was a 
relevant historical backdrop (such as histories of racial tensions in cross-burning cases) against 
which to view his speech, Justice Alito, concurring in the Supreme Court decision, suggested 
that the court could have considered the socio-historical context surrounding patterned abuses in 
domestic violence cases, which were similar to some of the speech Elonis had used.90  
These findings would have also been relevant to the court’s assessment of the speech’s 
value. Specifically, they would have indicated that the dominant purpose of Elonis’s speech was 
not effect informational or ideological exchange. If anything, the value of Elonis’s speech was 
most likely the way it contributed to his own self-realization or self-actualization. A closer look 
at how Elonis engaged in such speech in the past and the extent to which it had become a part of 
his identity with other relevant actors, especially his wife, would have helped the court 
understand the extent to which Elonis’s speech contributed or failed to contribute to some 
recognized expressive value. 
                                                 
89 United States v. Elonis, 841 F.3d 589, 598-99 (3d Cir. 2016) (emphasizing that circumstances surrounding Tara 
Elonis’s pursuit of a domestic violence protective order suggest that Anthony Elonis’s communications acquired a 
shared threatening meaning). 
 
90 Id. at 2017 (Alito, J., concurring). 
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Regarding the medium, Justice Alito suggested in his concurring opinion that the jury and 
appellate court could have considered the role of social media in communicating threats.91 The 
extent to which the jury or the intermediate appellate court weighed the medium of expression is 
not clear from the opinions in this case. However, this factor could have helped the court more 
clearly understand Elonis’s purpose. Perhaps because it was not required to consider the medium 
of expression, the court did not seriously consider evidence that Elonis never tagged his wife or 
any other person in the posts that constituted the alleged threats.92 This is an important functional 
aspect of Internet-mediated communication that the courts failed to consider fully and likely 
should have weighed in Elonis’s favor. The court should have considered the fact that Elonis 
communicated the alleged threats broadly to his friends on Facebook and not to any of the 
alleged victims. The court should also have considered evidence surrounding the way that 
Elonis’s wife learned of his threatening communications. A better sense of how Elonis, his 
estranged wife, and her family used social media communication would have provided some 
substance to Justice Alito’s concern about how threats are communicated on social media. 
Regarding linguistic context, the court in Elonis could have considered the intended, 
conventional, actual, and likely meanings of Elonis’s communications and found that they 
amounted to true threats. The court should have started by considering the extent to which 
Elonis’s speech used narrative devices common in rap music, such as innuendo, metaphor, 
rhyme, slang, exaggeration, and braggadocio, which were highlighted by amici curiae that filed 
briefs in support of Elonis.93 This analysis would have also given the court an additional 
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92 See id. at 2005.  
 
93 Brief for Marion B. Brechner First Amendment Project, et. al., as Amici Curiae for Petitioner, at 14, Elonis v. 
United States, 153 S.Ct. 2001 (2015). 
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opportunity to consider the value of Elonis’s speech. To the extent that the court found Elonis’s 
speech comported with well-known hip-hop conventions, the court could have better 
characterized the extent to which it reflected expressive values even if the court was not 
convinced that the value of the speech outweighed its harm in context. To the extent that it 
resembled literal prose, the linguistic context would have indicated an unequivocal threat. The 
court should have taken into account both possibilities. The court rightly considered various 
recipients’ interpretations of the allegedly threatening communications. Weighed together in 
light of social context and the medium of expression, the court could have justifiably concluded 
that Elonis’s self-styled lyrics possessed a dominant threatening meaning. The lower courts in 
Elonis could have undertaken a more focused and methodical analysis of context that other 
courts have clearly deemed important in true threats cases. Although such contextual analysis 
would likely not have led to a reversal of Elonis’s conviction, it would have better captured the 
full array of relevant contextual factors that courts must consider when weighing the harm and 
value of speech. 
CONCLUSION 
 The mantra “context is everything” has been widely repeated94 but seemingly taken for 
granted in true threats and incitement cases. Courts often reiterate that allegedly harmful speech 
should be assessed in its full context, but courts have failed to explicitly distill and articulate 
frameworks for contextual analysis from landmark true threats and incitement cases. Lower 
courts have received little guidance on how to conduct contextual analysis, which has produced 
First Amendment doctrines that fail to fully capture the way speech functions in high-conflict 
environments. Given that speech in these environments frequently tests the fine boundary 
                                                 
94 See, e.g., Jordan Strauss, Context Is Everything: Towards A More Flexible Rule for Evaluating True Threats 
Under the First Amendment, 32 SW. U. L. REV. 231, 257 (2003). 
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between protected ideological expression and proscribable harmful acts, courts should commit to 
clearer and more rigorous contextual analysis that takes into account, at a minimum, social, 
historical, medium, and linguistic context from all relevant perspectives.   
 If adopted, the proposed framework outlined in this chapter would provide additional 
guidance to courts while maintaining the necessary flexibility that courts need to adapt to cases 
of first impression. The framework is realistic, informed by a deep analysis of true threats and 
incitement case law as well as empirical findings from a quintessential high-conflict speech 
environment. It is also easily applicable in cases arising outside of high-conflict speech 
environments, as evinced by its straightforward application to Dinwiddie and to the recent Elonis 
case. As illustrated by that application, the framework would not necessarily produce different 
outcomes in harmful speech cases. What it would provide is a tempered, incremental 
modification to existing doctrine that directly confronts issues raised by speech that is difficult to 
analyze because it takes on multiple meanings from complex and nuanced contexts like the ones 
discussed in this dissertation’s findings. The proposed framework does not effect a sea-change in 
either the true threats or the incitement doctrine, which is one of its strengths. As discussed in 
Chapter One of this dissertation, courts have struggled to apply the true threats and incitement 
doctrines in non-traditional media environments. The findings in this dissertation seem to 
suggest that this is because courts, like other outside observers in society, lack an understanding 
of the complexities of such environments. An incremental approach is appropriate for improving 
the true threats and incitement doctrines. Courts should not rush to resolve apparent problems 
raised by non-traditional media environments, high-conflict speech environments, or speech 
uttered within unfamiliar social or cultural groups without systematically investigating 
contextual factors from multiple perspectives. The proposed framework provides courts with a 
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set of organizing principles that they can use to better understand these contextual complexities 
and unearth harms and values associated with allegedly harmful speech. 
SUGGESTIONS FOR FUTURE RESEARCH  
This dissertation focused on how courts and participants characterize context surrounding 
potentially harmful speech in high-conflict speech environments. The discussion of this 
dissertation’s findings focused primarily on establishing an improved contextual analysis 
framework through which courts should decide true threats and incitement cases arising from 
such environments. Future research could qualitatively analyze legal texts such as trial 
testimony, jury instructions, appellate arguments, or amicus briefs to explore patterns in how 
litigants bring issues of context before courts. Such research would illuminate aspects of law and 
judicial decision-making that this dissertation did not capture or address. 
This dissertation provided one account of the ways that courts and participants 
characterize context surrounding allegedly harmful speech in high-conflict environments. Future 
empirical socio-legal research could apply interdisciplinary, mixed-method research 
methodology to study other high-conflict speech environments that test the boundaries of speech 
and harm, and thus may reveal other important aspects of context that were not captured in this 
particular study. For example, although a significant body of scholarly sociological literature has 
focused on online white supremacist movements,95 no published studies have focused on the 
harms, values, meanings, or speech practices that these communities or their opposition use to 
determine whether their speech amounts to protected or unprotected speech from a First 
Amendment or socio-legal perspective. This dissertation could contribute to interdisciplinary 
                                                 
95 See Willem De Koster & Dick Houtman, Stormfront Is Like a Second Home to Me, 11 INFO. COMM. & SOC. 1155 
(2008); Lorraine Bowman-Grieve, Exploring “Stormfront”: A virtual community of the radical right, 32 STUD. 
CONFLICT & TERRORISM 989 (2009); Kathleen M. Blee, Ethnographies of the Far Right, 36 J. CONTEMP. 
ETHNOGRAPHY 119 (2007). 
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socio-legal scholarship of white supremacist speech, which, like anti-abortion advocacy, often 
tests the bounds of First Amendment protection.96  
This dissertation also provides a framework for future research on high-conflict speech 
environments that emerge around major political events on an ad hoc basis. For example, when 
the South Carolina legislature voted to remove the Confederate Flag from the grounds of the 
South Carolina statehouse in July 2015, oppositional groups such as the Ku Klux Klan and the 
Black Panthers came out to demonstrate.97 Some of the protestors engaged in acts of verbal and 
physical violence.98 Although the environment surrounding the South Carolina statehouse is not 
a site of daily, high-conflict protest like The Women’s Clinic, it represented another 
quintessential high-conflict speech environment that could have been studied through traditional 
and focused ethnographic methods. Similar ad hoc protests, which are steeped in deep racial 
tensions, could be important sites of future research. This dissertation’s findings illustrate how 
qualitative field methods can contribute much-needed depth to traditional legal research 
methods. This researcher could likely not have developed a full understanding of the 
relationships between context and speech-related harms from case law alone. These findings 
were only revealed after the researcher engaged in hundreds of hours of fieldwork and qualitative 
analysis with the participants for whom the context surrounding speech had real life implications.  
Future research could also focus on important issues of context and the problematic 
subject of hate speech. Scholars who focus on proscribing hate speech often focus on the 
                                                 
96 See, e.g., United States v. White, No. 7:08–CR–00054, 2010 WL 438088 (W.D. Va. 2010) (applying a true threats 
and incitement framework to speech that publicly called for violence against a Jewish civil rights lawyer). 
 
97 Elisha Fieldstadt & Craig Stanley, KKK, Black Panther Group Clash Over Confederate Flag Outside South 






underlying social tensions and power dynamics among groups of differing racial backgrounds or 
gender expressions.99 However, scholar-activists’ efforts to pursue hate speech legislation and a 
proscriptive hate speech doctrine do not appear to have significant empirical support. Additional 
research, using critical cultural theoretical frameworks and empirical socio-legal methods such as 
the methods used in this dissertation, could investigate the ways targets’ characterizations of 
context are impacted by race and gender dynamics among speakers and targets. Such research 
could help courts better understand the harms involved in such speech and the ways those harms 
manifest in previously unrecognized ways. This would provide a social scientific basis for 
courts, if they are so inclined, to reconsider First Amendment protections afforded to 
ideologically motivated hate speech or to better explain why hate speech should continue to be 
treated as a distinctly protected from of speech. 
The findings in this dissertation suggest, as Justice O’Connor suggested in Virginia v. 
Black, that when courts ignore important aspects of context surrounding allegedly harmful 
speech, they do so at great peril to both fundamental tenets of free speech and to victims of real 
harms.100 Issues of context are as important and as complex, if not more so, than courts or 
scholars have thus far realized. In order adapt to changing social landscapes and media 
environments, the law of free expression must be capable of addressing the way issues of context 
manifest in a wide array of harms, values, meanings, and speech practices, which are all related 
in high-conflict speech environments. One way that courts can accomplish this task is by 
resisting the urge to classify speech on the basis of its presumed plain meaning and committing 
in every case to exploring the ways that speech actually functions in social environments. This 
                                                 
99 See, e.g., Mari J. Matsuda, Public Response to Racist Speech: Considering the Victim's Story, 87 MICH. L. REV. 
2320, 2375 (1989).  
 
100 Cf. Virginia v. Black, 538 U.S. 343, 367 (2003). 
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dissertation’s findings suggest that by more thoroughly and consistently investigating the routine 
practices of participants in high-conflict speech environments to understand the nature of 
adversarial participants’ social relationships, and by fully considering medium and linguistic 
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